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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 26, 121, and 129

[Docket No. FAA-2006—24281; Amendment
Nos. 26-6, 121-360, 129-51]

RIN 2120-Al05

Aging Airplane Program: Widespread
Fatigue Damage; Technical
Amendment

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; technical
amendment.

SUMMARY: The FAA is correcting a final
rule published on November 15, 2010.
That rule required design approval
holders of certain existing airplanes and
all applicants for type certificates of
future transport category airplanes to
establish a limit of validity of the
engineering data that supports the
structural maintenance program
(hereinafter referred to as LOV). It also
required that operators of any affected
airplane incorporate the LOV into the
maintenance program for that airplane.
This document corrects errors in
codified text of that document.

DATES: Effective May 24, 2012.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Walter Sippel, ANM—
115, Airframe/Cabin Safety Branch,
Federal Aviation Administration, 1601
Lind Avenue SW., Renton, WA 98057—
3356; telephone (425) 227-2774;
facsimile (425) 227-1232; email
walter.sippel@faa.gov.

For legal questions concerning this
action, contact Doug Anderson, Office of
Regional Counsel, Federal Aviation
Administration, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; telephone
(425) 227-2166; facsimile (425) 227—
1007; email douglas.anderson@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On November 15, 2010, the FAA
published a final rule entitled, “Aging
Airplane Program: Widespread Fatigue
Damage,” (75 FR 69746). In that final
rule the FAA revised the regulations
pertaining to certification and operation
of transport category airplanes to
prevent widespread fatigue damage in
those airplanes. For certain existing
airplanes, the rule required design
approval holders to evaluate their
airplanes to establish an LOV. For future
airplanes, the rule required all
applicants for type certificates, after the
effective date of the rule, to establish an
LOV. Design approval holders and
applicants must demonstrate that the
airplane will be free from widespread
fatigue damage up to the LOV. The rule
requires that operators of any affected
airplane incorporate the LOV into the
maintenance program for that airplane.
After issuing the final rule, the FAA
determined minor technical changes are
needed to correct dates for establishing
LOVs for Airbus A310 and A300-600
series airplanes for compliance with
§26.21. Based on that change, the FAA
determined minor technical changes are
also needed to correct dates for
operators to comply with §121.1115 or
§129.115. We inadvertently included
those airplanes in the group of airplane
models for which the following
compliance times apply:

¢ 18 months after January 14, 2011,
for design approval holders (DAHs).

e 30 months after January 14, 2011,
for operators.

Change to Table 1 of § 26.21

The change to Table 1 of § 26.21
corrects the compliance date for the
Airbus A310 and A300-600 series
airplanes from 18 to 48 months after
January 14, 2011. This change is
relieving and corrects an inconsistency
with the intent of the rule and does not
impact the ability of Airbus to comply
with § 26.21. As stated in the preamble
of the rule entitled, “Aging Airplane
Program: Widespread Fatigue Damage,”
the FAA intended to phase in
compliance based on the airplane’s
certification basis relative to § 25.571
(Group I: pre-Amendment 25-45, Group
II: Amendment 25-45 up to but not
including 25-96, and Group III:
Amendment 25-96 and later). We
included the A310 and A300-600 series

airplanes in Group I, with a compliance
time of 18 months, but they should have
been included in Group II, with a
compliance time of 48 months. The type
certificate data sheet, A35EU, revision
25, dated May 28 2010, identifies the
amendment level of the A310 as
Amendment 25-45. The A300-600 is
listed with § 25.571 at various
amendment levels, including some
versions with pre-Amendment 25—45.
However, through post-certification
assessments, Airbus has shown that all
versions of the A300-600 meet the
requirements of Amendment 25-45, and
the FAA has recognized this in other
rulemaking actions (see Damage
Tolerance Data for Repairs and
Alterations, 72 FR 70486).

Change to Table 1 of §121.1115 and
§129.115

The change to Table 1 of §§121.1115
and 129.115 corrects the compliance
date for operators of Airbus A310 and
A300-600 series airplanes from 30 to 60
months after January 14, 2011. This
change corresponds to the change to
Table 1 of § 26.21, is relieving, corrects
an inconsistency with the intent of the
rule, and does not impact the ability of
operators to comply with §121.1115 or
§129.115. As stated in the preamble of
the rule entitled, “Aging Airplane
Program: Widespread Fatigue Damage,”
the FAA intended to phase in
compliance based on the airplane’s
certification basis relative to § 25.571.
We included the A310 and A300-600
series airplanes in Group I, with a
compliance time of 30 months, but they
should have been incorporated in Group
II, with a compliance date of 60 months.

Technical Amendment

This technical amendment corrects
the compliance dates of § 26.21,
§121.1115, and §129.115 for Airbus
A310 and A300-600 series airplanes.

Because the changes in this technical
amendment are relieving to affected
design approval holders and operators
of those airplanes, and results in no
substantive change, we find good cause
exists under 5 U.S.C. 553(d)(3) to make
the amendment effective in less than 30
days.

List of Subjects

14 CFR Part 26

Aircraft, Aviation safety, Continued
airworthiness.
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14 CFR Parts 121 and 129

Air carriers, Aircraft, Aviation safety,
Continued airworthiness, Reporting and
recordkeeping requirements.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of Title 14, Code of

Federal Regulations, parts 26, 121, and
129, as follows:

PART 26—CONTINUED
AIRWORTHINESS AND SAFETY
IMPROVEMENTS FOR TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 26
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702 and 44704.

m 2. Amend § 26.21 by revising Table
1—Compliance Dates for Affected
Airplanes, to read as follows:

§26.21 Limit of validity.

* * * * *

TABLE 1—COMPLIANCE DATES FOR AFFECTED AIRPLANES

. Compliance date—
Airplane model
(all exFi)sting1 models) (montrﬁ’afzt(e)q aJ;e\nuary
Airbus:
AABO0 SEIIES ..eeeeuteeieeetee ettt ee ettt e et e eh et e bt et e e ea b eeeaeeeateeea st e bt e ehE e e Rt e eaE e e R £t oAb e e ehe e oAt e e ehe e oAb e e R £t e ehe e eaE e e beeea bt e eheeeaneenaneeneeanne s 18
A310 Series, A300-600 Series . 48
A318 SEries ....oovvevvieiieiiiieieene 48
A319 Series ..... 48
A320 Series ..... 48
A3271 SErieS ....oocvieiieeiieieeeee e 48
A330-200, —200 Freighter, —300 Series . 48
A340-200, —300, —500, —600 Series .. 48
ABBO—800 SEIES ...eeeiutieiueeetieette et et ee et e e et e bt e e bt e aaeeeateeaae e e bt e eh et e he e ea et e b e e ea bt e R e e oA e e e ehe e oAb e e Rt e e b et eae e et e e eR bt e aheeeaneenanenreennee s 60
Boeing:
740 PO P SRR PP 48
727 (@Il SEIES) ..eiiiiiiii it 18
737 (Classics): 737-100, —200, —200C, —300, —400, -500 ..... 18
737 (NG): 737-600, —700, —700C, —800, —900, —900ER .......cceiiiiiiriiiienieie e 48
747 (Classics): 747-100, —100B, —100B SUD, —200B, —200C, —200F, —300, 747SP, 747SR .... 18
747—-400: 747-400, 400D, —400F ...ooi it sttt be e et e e e na e e e neea s 48
45 7SO PPN 48
£ PSPPSR PPPPPPPN 48
777-200, =300 .....eecverreeeereeenns 48
777-200LR, 777-300ER, 777F 60
Bombardier:
CL-600: 2D15 (Regional Jet Series 705), 2D24 (Regional Jet Series 900) .........ccccereiriiiiriiiiieiie et 60
Embraer:
=L O SRR PSRRI 60
ERUJ 190 .ottt R et R e e R R e e R e Rt e R e Re e Rt e e Rt nReenneeReenneere e r e e e e renreens 60
Fokker:
F.28 Mark 0070, MArk 0100 .......c.cocueiiiiereirieeeneeieesre e e e s e e e re e e sr e e e s re e e e are e e e a st e e e nnenanennesmeenresreenneeneennenreens 18
Lockheed:
TR 0 PO P O PPN 18
18
O P = 1| BT =Y o TSP OUSOPP R UPRRPPN: 18
McDonnell Douglas:
D8, —8F et e R e e Ao e R e e e R et Re e e e nrenaeenneane e reere e re e e renreen 18
DC—9 e 18
MD-80 (DC-9-81, —82, —83, —87, MD-88) 18
D00 ...ttt ettt et e e et e ee ettt e e et eee e et eeeeaateeeeaheeeeaabeeeeaaEeeeeneeeeaReeeeanbeeeeaseeeeaaneeeeaneeeeanneeeeaneeeeaareeaaane 48
[0 PO PRSPPIV TPI 18
MD-10 ............. 48
MD =11, —TAF e e e 48
All Other Airplane Models Listed on a Type Certificate as of January 14, 2011 ..ot 60

1Type certificated as of January 14, 2011.

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

m 3. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40119,
41706, 44101, 44701-44702, 44705, 44709—
44711, 44713, 44716-44717, 44722, 44901,
44903-44904, 44912, 45101-45105, 46105,
46301.

TABLE 1—AIRPLANES SUBJECT TO §26.21

m 4. Amend § 121.1115 by revising
Table 1—Airplanes Subject to § 26.21, to
read as follows:

§121.1115 Limit of validity.

* * * * *

Airplane model

Compliance date—months after January 14, 2011

Default LOV [flight cycles
(FC) or flight hours (FH)]

Airbus—Existing ! Models Only:
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TABLE 1—AIRPLANES SUBJECT TO §26.21—Continued

Default LOV [flight cycles

Airplane model Compliance date—months after January 14, 2011 (FC) or flight hours (FH)]

A300 B2-1A, B2-1C, B2K-3C, B2-203 ................... 48,000 FC
A300 B4-2C, B4—103 ..o 40,000 FC
A300 B4—203 .....ooiiierieeeee e 34,000 FC
A300—600 SEIES ....ocvveririeerinreeee e 30,000 FC/67,500 FH
A310-200 SErIES ....ovveeririerriereeee e 40,000 FC/60,000 FH
A310-300 SEri€S .....ccvrrvirierrireeee e 35,000 FC/60,000 FH
A318 SErIES ..oveeeeieiierecieeee e 48,000 FC/60,000 FH
A319 SErIES ..o 48,000 FC/60,000 FH
A320—100 SEIMES ...vevveeviriieiiieeie et 48,000 FC/48,000 FH
A320-200 SErIES ....oceveririerrireeee e 48,000 FC/60,000 FH
A321 SEIIES .ot 48,000 FC/60,000 FH
A330-200, —300 Series (except WV050 family) (NON | B0 .....cccueiriiiiiieiiieeiee ittt 40,000 FC/60,000 FH

enhanced).
A330-200, —300 Series WV050 family (enhanced) B0 s 33,000 FC/100,000 FH
A330-200 Freighter Series .........cceevrirveenenieenennns B0 e See NOTE.
A340-200, —300 Series (except WV 027 aNd | B0 ....ccocooiriiieiieieenieees e 20,000 FC/80,000 FH

WV050 family) (non enhanced).
A340-200, —300 Series WV 027 (Non enhanced) .... | B0 ....oioeciieiiiieeeiiieesie e e ieeesee e sseeeeseeeeessaeeesneeeesnnneeennes 30,000 FC/60,000 FH
A340-300 Series WV050 family (enhanced) ............ B0 e 20,000 FC/100,000 FH
A340-500, —600 Series .. | 16,600 FC/100,000 FH
A380—800 SEIMES ....ocveemriiirrinieeie sttt See NOTE.

Boeing—Existing ' Models Only:

T s 60,000 FC/60,000 FH
727 (Al SEHES) eveveiceieeeciiieeeieeeereee e e e eree e e e 60,000 FC
737 (Classics): 737—100, —200, —200C, —300, —400, 75,000 FC

-500.
737 (NG): 737-600, —700, —700C, —800, —900, | B0 ...cccceeiiuieiiieiieiieaitie e eieeeteesteaaneeesteeeeeesseesnseesseeenseanns 75,000 FC

—900ER.

747 (Classics): 747-100, —-100B, —-100B SUD,
—200B, —200C, —200F, —300, 747SP, 747SR.

747-400: 747-400, —400D, —400F ........ccocvviurrinnene B0 e 20,000 FC
£ AU .. | 20,000 FC
767 oo .. | 20,000 FC
777-200, =300 50,000 FC
777-200LR, 777-300ER .......ccooviiiiiiiiiiece B0 e 50,000 FC

40,000 FC
40,000 FC
11,000 FC

777F

Bombardier—Existing ' Models Only:
CL-600: 2D15 (Regional Jet Series 705), 2D24 | 72 .....cccooiiiiiiiiiiiieeiee ettt sne e 60,000 FC
(Regional Jet Series 900).
Embraer—Existing ' Models Only:

ERJ 170 i T e See NOTE.

ERJ 190 . T2 s See NOTE.
Fokker—Existing ' Models Only:

F.28 Mark 0070, Mark 0100 ........ccccevvuenerrenieeeneenns B0 s 90,000 FC
Lockheed—Existing ! Models Only:

L1011 e B0 s 36,600 FC

.. | 20,000 FC

382 (all SEIES) ...oceerieeerireeee e B0 e s 20,000 FC/50,000 FH
McDonnell Douglas—Existing ' Models Only:

DC—8, —8F ..o B0 s 50,000 FC/50,000 FH

DC—-9 (except for MD—80 models) .. | 100,000 FC/100,000 FH

MD-80 (DC-9-81, —82, —83, —87, MD-88) .............. B0 s 50,000 FC/50,000 FH

MD=90 ...eiiiiiet e 60,000 FC/90,000 FH

DC—-10-10, =15 ..oireieeeceee 42,000 FC/60,000 FH

DC-10-30, —40, —10F, —30F, —40F .. | 30,000 FC/60,000 FH

MD—10—10F ..o 42,000 FC/60,000 FH

MD—10-30F ....cceiriiiirieereeieee e 30,000 FC/60,000 FH

MD—11, MD=11F .o 20,000 FC/60,000 FH

Maximum Takeoff Gross Weight Changes:
All airplanes whose maximum takeoff gross weight | 30, or within 12 months after the LOV is approved, or | Not applicable.
has been decreased to 75,000 pounds or below before operating the airplane, whichever occurs latest.
after January 14, 2011, or increased to greater
than 75,000 pounds at any time by an amended

type certificate or supplemental type certificate.
All Other Airplane Models (TCs and amended TCs) not | 72, or within 12 months after the LOV is approved, or | Not applicable.
Listed in Table 2. before operating the airplane, whichever occurs latest.

1Type certificated as of January 14, 2011.
Note: Airplane operation limitation is stated in the Airworthiness Limitation section.
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* * * * *

Authority: 49 U.S.C. 1372, 40113, 40119,

44101, 44701-44702, 44705, 44709-44711, * * *

PART 129—OPERATIONS: FOREIGN
AIR CARRIERS AND FOREIGN
OPERATORS OF U.S.-REGISTERED
AIRCRAFT ENGAGED IN COMMON
CARRIAGE

104.

44713, 44716-44717, 44722, 44901-44904,
44906, 44912, 46105, Pub. L. 107-71 sec.

m 6. Amend § 129.115 by revising Table

1—Airplanes Subject to § 26.21, to read

m 5. The authority citation for part 129
continues to read:

as follows:

TABLE 1—AIRPLANES SUBJECT TO §26.21

§129.115 Limit of validity.

* *

Airplane model

Compliance date—months after January 14, 2011

Default LOV
[flight cycles (FC) or flight
hours (FH)]

Airbus—Existing ' Models Only:
A300 B2-1A, B2-1C, B2K-3C, B2-203
A300 B4-2C, B4-103
A300 B4-203
A300-600 Series
A310-200 Series ...
A310-300 Series ...
A318 Series
A319 Series
A320-100 Series
A320-200 Series ....
A321 Series
A330-200, —300 Series (except WVO050 family) (non
enhanced).
A330-200, —300 Series WV050 family (enhanced)
A330-200 Freighter Series
A340-200, —-300 Series (except WV 027 and
WVO050 family) (non enhanced).
A340-200, —300 Series WV 027 (non enhanced) ....
A340-300 Series WV050 family (enhanced)
A340-500, —600 Series
A380-800 Series
Boeing—Existing ' Models Only:
717
727 (all series)
737 (Classics): 737—100, —200, —200C, —300, —400,
-500 737 (NG): 737-600, —700, —700C, —800,
—900, —900ER.

747 (Classics): 747-100, —-100B, —-100B SUD,
—200B, —200C, —200F, —300, 747SP, 747SR

747-400: 747-400, —400D, —400F ......cccccveriieeiinns

DT e

767

T77-200, =300 ..oooiiieeieeiieeiee e

777-200LR, 777-300ER ..

Bombardier—Existing ' Models Only:.
CL-600: 2D15 (Regional Jet Series 705), 2D24
(Regional Jet Series 900).
Embraer—Existing ' Models Only:
ERJ 170
ERJ 190
Fokker—Existing ' Models Only:
F.28 Mark 0070, Mark 0100
Lockheed—Existing ' Models Only:
L-1011
188
382 (all series)
McDonnell Douglas—Existing ' Models Only:
DC-8, -8F
DC-9 (except for MD—-80 models)
MD-80 (DC-9-81, —82, —83, —87, MD-88) ...

DC-10-10, 15
DC-10-30, —40, —10F, —30F, —40F .
MD-10-10F

48,000 FC

40,000 FC

34,000 FC

30,000 FC/67,500 FH
40,000 FC/60,000 FH
35,000 FC/60,000 FH
48,000 FC/60,000 FH
48,000 FC/60,000 FH
48,000 FC/48,000 FH
48,000 FC/60,000 FH
48,000 FC/60,000 FH
40,000 FC/60,000 FH

33,000 FC/100,000 FH
See NOTE.
20,000 FC/80,000 FH

30,000 FC/60,000 FH
20,000 FC/100,000 FH
16,600 FC/100,000 FH
See NOTE.

60,000 FC/60,000 FH
60,000 FC
75,000 FC

75,000 FC

20,000 FC
20,000 FC

50,000 FC
50,000 FC
40,000 FC
40,000 FC
11,000 FC

60,000 FC

See NOTE.
See NOTE.

90,000 FC

36,000 FC
26,600 FC
20,000 FC/50,000 FH

50,000 FC/50,000 FH
100,000 FC/100,000 FH
50,000 FC/50,000 FH
60,000 FC/90,000 FH
42,000 FC/60,000 FH
30,000 FC/60,000 FH
42,000 FC/60,000 FH
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TABLE 1—AIRPLANES SUBJECT TO §26.21—Continued
Default LOV
Airplane model Compliance date—months after January 14, 2011 [flight cycles (FC) or flight
hours (FH)]

MD—10-30F ....ccecoiriiiriiin
MD—11, MD=11F ...

Maximum Takeoff Gross Weight Changes:

All airplanes whose maximum takeoff gross weight
has been decreased to 75,000 pounds or below
after January 14, 2011, or increased to greater
than 75,000 pounds at any time by an amended
type certificate or supplemental type certificate.

All Other Airplane Models (TCs and amended TCs) Not

Listed in Table 2.

30, or within 12 months after the LOV is approved, or
before operating the airplane, whichever occurs latest.

72, or within 12 months after the LOV is approved, or
before operating the airplane, whichever occurs latest.

30,000 FC/60,000 FH
20,000 FC/60,000 FH

Not applicable.

Not applicable.

1Type certificated as of January 14, 2011.

Note: Airplane operation limitation is stated in the Airworthiness Limitation section.

* * * * *

Issued in Washington, DC, on May 18,
2012.

Lirio Liu,

Acting Director, Office of Rulemaking.
[FR Doc. 2012-12658 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1341; Directorate
Identifier 2011-NE—-41-AD; Amendment 39—
17062; AD 2012-10-13]

RIN 2120-AA64

Airworthiness Directives; Continental
Motors, Inc. (CMI) Reciprocating
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
certain Continental Motors, Inc. (CMI)
models TSIO-520, TSIO-550-K,
TSIOF-550K, and I0O-550-N series
reciprocating engines with new or
rebuilt CMI starter adapters installed
between January 1, 2011 and November
20, 2011. That AD currently requires
replacing affected CMI starter adapters
with starter adapters eligible for
installation. This AD requires the same
actions, but to an expanded population
of reciprocating engines. This AD was
prompted by two additional reports
received of fractures in starter adapter
gear shafts in certain additional part
number (P/N) CMI starter adapters since
we issued the existing AD. We are
issuing this AD to prevent starter
adapter gear shaft failure which could

cause oil scavenge pump failure and
engine in-flight shutdown.
DATES: This AD is effective June 8, 2012.

We must receive any comments on
this AD by July 9, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Continental Motors,
Inc., PO Box 90, Mobile, AL 36601;
phone: 251-438-3411, or go to: hitp://
temlink.com/servicebulletins.cfm.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Anthony Holton, Aerospace Engineer,
Atlanta Certification Office, FAA, Small
Airplane Directorate, 1701 Columbia
Avenue, Atlanta, GA 30337; phone:
404-474-5567; fax: 404—474-5606;
email: anthony.holton@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On December 5, 2011, we issued AD
2011-25-51, Amendment 39-16891 (76
FR 77382, December 13, 2011). That AD
applied to certain CMI models TSIO-
520, TSIO-550-K, TSIOF-550K, and
10-550-N series reciprocating engines
manufactured between January 1, 2011
and November 20, 2011 with certain
starter adapters installed. That AD also
applied to those same engine models
where a replacement new or rebuilt
starter adapter from CMI was installed
between January 1, 2011 and November
20, 2011. That AD requires replacing
affected CMI starter adapters with
starter adapters eligible for installation.
That AD resulted from five reports of
fractures in starter adapter gear shafts in
certain P/N CMI starter adapters. We
issued that AD to prevent starter adapter
gear shaft failure which could cause oil
scavenge pump failure and engine in-
flight shutdown.

Actions Since AD 2011-25-51 Was
Issued

Since we issued AD 2011-25-51 (76
FR 77382, December 13, 2011), we
received 2 additional reports of fractures
in starter adapter shaft gears in CMI
starter adapters not listed in that AD.
This AD supersedure expands the
population of affected starter adapters
by adding five P/Ns, P/Ns 642085A18;
642085A22; R-642085A18; R—
642085A19; and R—642085A22, to the
applicability. This AD supersedure also
expands the applicability from new or
rebuilt CMI starter adapters installed
between January 1, 2011 and November
20, 2011, to, new or rebuilt CMI starter
adapters installed before November 20,
2011.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information


http://tcmlink.com/servicebulletins.cfm
http://tcmlink.com/servicebulletins.cfm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires replacing affected
CMI starter adapters on affected engines
with starter adapters eligible for
installation.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because of the short compliance
time required to remove the affected
parts from service. Therefore, we find
that notice and opportunity for prior
public comment are impracticable and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2011-1341 and directorate
identifier FAA-2011-NE—41-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
225 engines installed on airplanes of
U.S. registry. We also estimate that it
will take about 4 work-hours per engine
to perform the actions required by this
AD, and that the average labor rate is
$85 per work-hour. Required parts will
cost about $500 per engine. Based on
these figures, we estimate the total cost
of the AD to U.S. operators to be
$189,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-25-51, Amendment 39-16891, (76
FR 77382, December 13, 2011) and
adding the following new AD:

2012-10-13 Continental Motors, Inc.
(formerly Teledyne Continental Motors,
formerly Continental): Amendment 39—
17062; Docket No. FAA—-2011-1341;
Directorate Identifier 2011-NE-41-AD.

(a) Effective Date
This AD is effective June 8, 2012.

(b) Affected ADs

This AD supersedes AD 2011-25-51,
Amendment 39-16891 (76 FR 77382,
December 13, 2011).

(c) Applicability

This AD applies to Continental Motors,
Inc. (CMI) TSIO-520-B, BB, D, DB, E, EB, J,
JB, K, KB, N, NB, UB, VB; TSIO-550-K;
TSIOF-550-K; I0-550-N (Turbo-normalized
only; STC SE10589SC); with a starter adapter
part number (P/N) 642085A17; 642085A18;
642085A19; 642085A20; 642085A22;
642085-1A1, R—642085A17; R—642085A18;
R—-642085A19; or R—642085A22 installed,
where the engine was manufactured before
November 20, 2011, or, where a new or
rebuilt starter adapter was installed before
November 20, 2011.

(d) Unsafe Condition

This AD was prompted by two additional
reports received of fractures in starter adapter
gear shafts in certain additional P/N CMI
starter adapters since we issued AD 2011-
25-51 (76 FR 77382, December 13, 2011). We
are issuing this AD to prevent starter adapter
gear shaft failure which could cause oil
scavenge pump failure and engine in-flight
shutdown.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) For starter adapters with less than 75
hours of total time-in-service (TIS) on the
effective date of this AD, before further flight,
replace the starter adapter with a starter
adapter eligible for installation.

(2) For starter adapters with between 75
and 100 hours of total TIS, inclusive on the
effective date of this AD, within the next 10
hours of engine operation, or before
exceeding 100 hours TIS, whichever occurs
first, replace the starter adapter with a starter
adapter eligible for installation.

(3) For starter adapters with more than 100
hours of total TIS on the effective date of this
AD, no further action is required.

(f) Definition

For the purpose of this AD, a starter
adapter eligible for installation is:

(1) A starter adapter with one of the P/Ns
listed in this AD that has a vibro-peened
manufacturer code below the ink stamped
P/N on the starter adapter, or

(2) A starter adapter with one of the P/Ns
listed in this AD that has more than 100
hours total TIS.
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(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Atlanta Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(h) Related Information

(1) For further information about this AD,
contact: Anthony Holton, Aerospace
Engineer, Atlanta Certification Office, FAA,
Small Airplane Directorate, 1701 Columbia
Avenue, Atlanta, GA 30337; phone: 404—
474-5567; fax: 404—474-5606; email:
anthony.holton@faa.gov.

(2) CMI Mandatory Service Bulletin No.
MSB11-4B, dated April 4, 2012, pertains to
this AD.

(3) For copies of the service information
referenced in this AD, contact: Continental
Motors, Inc., PO Box 90, Mobile, AL 36601;
phone: 251-438-3411, or go to: http://
temlink.com/servicebulletins.cfm. You may
review copies of the referenced service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
781-238-7125.

Issued in Burlington, Massachusetts, on
May 16, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-12612 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0438; Airspace
Docket No. 11-AWP-20];

Amendment of Area Navigation (RNAV)
Route Q-130; UT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the
description of RNAV route Q-130 by
changing the name of the MRRNY
waypoint to ROCCY. The FAA is taking
this action following a pilot deviation
incident wherein confusion resulted
from the two similarly sounding
waypoint names in the Q—130
description. In addition, the FAA is
making minor editorial changes to the
route description to standardize the
format.

DATES: Effective Dates: 0901 UTC, July
26, 2012. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,

subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Background

A recent pilot deviation incident
occurred wherein a pilot confused the
MRRNY and similar-sounding MIRME
waypoints, along RNAV route Q-130,
during radio communications with air
traffic control. To eliminate future
misunderstandings, the FAA is
changing the name “MRRNY” to
“ROCCY,” This is a name change only
as the geographic position of the
waypoint remains the same as currently
published. In addition, the FAA is
making minor editorial changes to the
(Q—130 description that spells out the
names of navigation aids, and adds state
names for each waypoint or fix that
forms the route. These changes
standardize the format of route
descriptions and do not affect the
alignment of Q-130.

Because this action changes a
waypoint name for safety reasons to
avoid confusion in radio
communications, notice and public
procedures under 5 U.S.C. 553(b) are
impractical and contrary to the public
interest.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
changing the name of the “MRRNY”’
waypoint in the description of RNAV
route Q—130 to “ROCCY.” Additionally,
this action makes minor editorial
changes to the route description to
standardize the format. These changes
are editorial only and do not affect the
existing alignment of Q-130.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic

procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it eliminates confusion on the part of
pilots flying in the vicinity of Q-130.

United States area navigation routes
are published in paragraph 2006 of FAA
Order 7400.9V, effective September 15,
2011, which is incorporated by
reference in 14 CFR 71.1. The RNAV
route listed in this document will be
published subsequently in the Order.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This action is an
editorial change to an existing RNAV
route description that not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, signed August 9, 2011, and
effective September 15, 2011, is
amended as follows:

Paragraph 2006 United States area
navigation routes.
* * * * *

Q-130 Linden, CA to Panhandle, TX
[Amended]

Linden, CA (LIN)
VORTAC (Lat. 38°04’29” N., long.
121°0014” W.)
JSICA, NV
WP (Lat. 38°31’14” N., long. 117°1713” W.)
REANA, NV
WP (Lat. 38°24’00” N., long. 114°20’00” W.)
ROCCY, UT
WP (Lat. 37°49’42” N., long. 111°59’60” W.)
Rattlesnake, NM (RSK)
VORTAC (Lat. 36°44'54” N., long.
108°05’56” W.)
DIXAN, NM
FIX (Lat. 36°16’51” N., long. 105°57720” W.)
MIRME, NM
WP (Lat. 35°47°01” N., long. 103°50’32” W.)
Panhandle, TX (PNH)
VORTAC (Lat. 35°14’06” N., long.
101°41'56” W.)
Issued in Washington, DC, on May 16,
2012.
Ellen Crum,

Acting Manager, Airspace, Regulations & ATC
Procedures Group.

[FR Doc. 2012-12538 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2012-0461; Airspace
Docket No. 12-AWP-1]

RIN 2120-AA66
Amendment of Restricted Area R—
2502E; Fort Irwin, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action changes the
designated controlling agency for
restricted area R—2502E, Fort Irwin, CA,
from the Federal Aviation
Administration, High-Desert Terminal
Radar Approach Control (TRACON),
Edwards, CA, to FAA, Los Angeles Air
Route Traffic Control Center (ARTCC).
This change will improve the efficiency
of air traffic operations in the vicinity of
Fort Irwin, CA.

DATES: Effective date 0901 UTGC, July 26,
2012.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—8783.
SUPPLEMENTARY INFORMATION:

Background

For operational considerations and
improved efficiency of the National
Airspace System, the FAA is changing
the assigned controlling agency for
restricted area R—2502E, Fort Irwin, CA,
to “FAA, Los Angeles ARTCC.”

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 to
update the controlling agency for
restricted area R—2502E, Fort Irwin, CA.
The FAA is changing controlling agency
responsibility for R—-2502E from “FAA,
High-Desert TRACON, Edwards, CA,” to
“FAA, Los Angeles ARTCC.”

This is an administrative change and
does not affect the boundaries,
designated altitudes, or activities
conducted within the restricted area;
therefore, notice and public procedures
under 5 U.S.C. 553(b) are unnecessary.

Section 73.25 of 14 CFR part 73 was
republished in FAA Order 7400.8U,
effective February 16, 2012.

The FAA has determined that this
action only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to

assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
amends the description of restricted
area R-2502E at Fort Irwin, CA.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Environmental Impacts:
Policies and Procedures, paragraph
311d. This airspace action is an
administrative change to update the
assigned controlling agency for R—
2502E. It does not alter the altitudes,
time of designation or use of the
restricted airspace at Fort Irwin, CA,
therefore, it is not expected to cause any
potentially significant environmental
impacts, and no extraordinary
circumstances exists that warrant
preparation of an environmental
assessment.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73, as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.25 [Amended]

m 2. §73.25 is amended as follows:
* * * * *

R-2502E Fort Irwin, CA [Amended]

By removing the current Controlling
agency and substituting the following:

Controlling agency. FAA, Los Angeles
ARTCC.

* * * * *

Issued in Washington, DC, on May 16,
2012.

Ellen Crum,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2012-12541 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91
[Docket No. FAA-2011-0628]

Clarification of Prior Interpretations of
the Seat Belt and Seating
Requirements for General Aviation
Flights

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Clarification of prior
interpretations.

SUMMARY: This action clarifies prior
interpretations of FAA’s seat belt and
seating requirements. These prior
interpretations state that the shared use
of a single restraint may be permissible.
This clarification states that the use of

a seat belt and/or seat by more than one
occupant is permitted only if the seat
usage conforms to the limitations
contained in the approved portion of the
Airplane Flight Manual (AFM). In
addition, before multiple occupants use
the same seat and/or seat belt, if the
pertinent information is available, the
pilot in command (PIC) must also check
whether: The seat belt is approved and
rated for such use; and the structural
strength requirements for the seat are
not exceeded. This clarification also
emphasizes that, because it is safer for
each individual person to have his or
her own seat and seat belt, whenever
possible, each person onboard an
aircraft should voluntarily be seated in
a separate seat and be restrained by a
separate seat belt.

DATES: May 24, 2012.

FOR FURTHER INFORMATION CONTACT: Alex
Zektser, Attorney, Regulations Division,
Office of Chief Counsel, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: (202)
267-3073; email: Alex.Zektser@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

On March 22, 2009, a Pilatus PC-12/
45 descended and impacted the ground
near the approach end of a runway at
Bert Mooney Airport in Butte, Montana.
After investigating this incident, the
National Transportation Safety Board
(NTSB) determined the following.

At the time of the impact, the Pilatus
PC—-12/45 airplane was operating as a
personal flight under the provisions of
14 CFR part 91. The pilot and the 13
airplane passengers were killed, and the
airplane was destroyed by impact forces
and the postcrash fire. Among the 13

passengers were six adults and seven
children. Because the flight was a
single-pilot operation, eight seats in the
cabin and one seat in the cockpit were
available to the 13 passengers. Thus, the
number of passengers exceeded the
number of available seats. The NTSB
was unable to determine the original
seating position for most of the
occupants, but the bodies of four
children, ages 3 to 9 years, were found
farthest from the impact site, indicating
that these children were likely thrown
from the airplane because they were
unrestrained or improperly restrained.
The NTSB noted that if the accident had
been less severe and the impact had
been survivable, any unrestrained
occupant or occupants sharing a single
restraint system would have been at a
much greater risk of injury or death.

NTSB Request and Proposed
Clarification

As a result of the March 22, 2009
incident described above, the NTSB has
requested that the FAA withdraw its
prior interpretations of 14 CFR
91.107(a)(3), which permit the shared
use of a single restraint system. In
response to the NTSB’s request, the
FAA proposed to clarify that
§91.107(a)(3) permits multiple
occupants to use one seat belt and/or
seat, but that such use is only
appropriate if: (1) The belt is approved
and rated for this type of use; (2) the
structural strength requirements for the
seat are not exceeded; and (3) the seat
usage conforms with the limitations
contained in the approved portion of the
AFM (14 CFR 23.1581(j)).

The FAA received six comments in
response to its proposed clarification.
After considering the information
provided in the comments, the FAA
clarifies its prior interpretations of the
seat belt and seating requirements of 14
CFR 91.107(a)(3) as follows.

Discussion of the Final Clarification

For part 91 operations, §91.107(a)(3)
requires that “each person on board a
U.S. registered civil aircraft * * * must
occupy an approved seat or berth with
a safety belt and, if installed, shoulder
harness, properly secured about him or
her during movement on the surface,
takeoff, and landing.” For commercial
operations under part 121, §121.311
requires that each person “occupy an
approved seat or berth with a separate
safety belt properly secured about him.”
Under both parts, children under the
age of two may be held by an adult who
is occupying an approved seat or berth
and no restraining device for the child
is used.

When §121.311 and § 91.107
(previously § 91.14) were first
promulgated in 1971, the FAA clarified
that the separate use provision for safety
belts under part 121 was not intended
to apply to part 91 operations. Rather,
part 91 ‘“requires only that each person
on board occupy a seat or berth with a
safety belt properly secured about him.”
36 Federal Register 12511 (July 1,
1971). The FAA has previously
interpreted this provision as not
requiring separate use of safety belts.
See Legal Interpretation 1990—14. At the
time, this allowance was permissible
because seat belts were generally rated
in terms of strength and some were
rated for more than one occupant to
accommodate side-by-side seating
arrangements (i.e., bench seats) in
certain aircraft that are commonly used
in operations conducted under part 91.
Thus, under the previous
interpretations, the use of a seat belt and
seat by more than one occupant may
have been appropriate only if: (1) The
belt was approved and rated for such
use; (2) the structural strength
requirements for the seat were not
exceeded; and (3) the seat usage
conformed with the limitations
contained in the approved portion of the
Airplane Flight Manual (14 CFR
23.1581(j)). See 36 FR 12511; see also 14
CFR 23.562, 23.785; Legal Interpretation
1990-14; Legal Interpretation to Mr. C.J.
Leonard from Hays Hettinger, Associate
Counsel (July 26, 1966).

In its comment, the NTSB stated that
the shared use of a single seat belt by
multiple occupants is never appropriate
because this type of use drastically
reduces the safety of the occupants. The
NTSB asked the FAA to interpret
§91.107(a)(3) in a way that discourages
the “unsafe practice of allowing
multiple occupants to share a single seat
and/or restraint system that [is] not
certified for more than one occupant.”

Because this is a clarification of prior
interpretations and not a rulemaking,
the FAA is limited in what it can do in
this matter. An interpretation of a
regulation cannot ignore the
“indications of the agency’s intent at the
time of the regulation’s promulgation.”
Air Transport Ass’n of America, Inc. v.
F.A.A., 291 F.3d 49, 53 (DC Gir. 2002).
As discussed above, when the FAA first
promulgated the section that ultimately
became §91.107(a)(3), the agency stated
that, in contrast to part 121, part 91 did
not require that each person have a
separate seat and/or seat belt. See 36 FR
12511. Because the FAA cannot rewrite
§91.107(a)(3) through interpretation, the
FAA is bound in this matter by the
agency’s stated intent at the time of this
section’s promulgation—that a separate
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seat and/or seat belt for each person is
not required in all circumstances for
part 91 operations.

In addition, the FAA notes that
changing § 91.107(a)(3) may have far-
reaching consequences that would best
be addressed through a rulemaking. For
example, in its comment, the NTSB
acknowledged that some older airplanes
currently have bench-style seating that
can accommodate multiple passengers
with one restraint system. The FAA
notes that airplanes with these bench-
style seats make up a significant portion
of the part 91 community. In addition,
aircraft with these types of seating have
a significant diversity in their specific
seating restraint arrangements—some
aircraft with bench seats have a seat belt
equipped for each individual passenger
while other aircraft with bench seats
have a single shared seat belt for use by
everyone in the bench seat. Because a
significant portion of the part 91
community currently uses some manner
of a shared seat/seat belt, the FAA
would need to consider, as part of a
rulemaking, the effects that changing
§91.107(a)(3) would have on those
members of the part 91 community.

Nevertheless, even though
§91.107(a)(3), as previously interpreted
by the agency, may allow for shared use
of a single restraint in certain situations,
the FAA agrees with NTSB that having
each passenger use a separate seat and
a separate seat belt can be significantly
safer than having passengers share a seat
and/or seat belt. Accordingly, the FAA
strongly encourages PICs in part 91
operations to ensure, whenever
possible, that each passenger is seated
in a separate seat and restrained by a
separate restraint system. With regard to
children, the FAA also strongly
encourages children to be restrained in
a separate seat by an appropriate child
restraint system during takeoff, landing,
and turbulence.

In its comments, the NTSB also
expressed a concern that this
clarification could be interpreted to
permit multiple occupants to share a
single shoulder harness. In response to
NTSB’s concern, the FAA emphasizes
that the proposed clarification was
drafted to address the shared use of
seats and/or seat belts—not shoulder
harnesses. Because the proposed
clarification did not address shoulder
harnesses, this clarification is limited
solely to the shared use of seats and/or
seat belts in part 91 operations.

In their comments, the NTSB and an
individual commenter also asserted that
the structural strength requirements for
a seat and the approval and rating for a
seat belt are not always available to a
general aviation pilot because this

information is typically not included in
the AFM. The individual commenter
added that many older aircraft do not
have an AFM, but instead have an
owner’s manual that contains even less
information.

In response to these comments, the
FAA notes that, even though the
pertinent information is sometimes not
contained in the AFM, information
about seat usage limitations and seat
belt approval and rating can, in many
cases, be obtained from the equipment
manufacturer. However, the FAA agrees
with the commenters that this
information cannot always be obtained
from the equipment manufacturer.
Accordingly, before multiple occupants
are permitted to use the same seat and/
or seat belt, if the pertinent information
is available, the PIC should check
whether: (1) The seat belt is approved
and rated for such use; and (2) the
structural strength requirements for the
seat are not exceeded.

In addition, before seating multiple
occupants in the same seat and/or seat
belt, PICs should always check to ensure
that the seat usage conforms to the
limitations contained in the approved
portion of the AFM or the owner’s
manual. Owner’s manuals for older
aircraft typically show the permissible
seating arrangements that are to be used
for the aircraft, and the number of
people using a seat and/or seat belt
should not exceed the number of people
shown in the owner’s manual seating
arrangement.

Issued in Washington, DC, on May 18,
2012.

Rebecca B. MacPherson,

Assistant Chief Counsel for Regulations,
AGC-200.

[FR Doc. 2012-12554 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1450

Virginia Graeme Baker Pool and Spa
Safety Act; Interpretation of
Unblockable Drain

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule; revocation; extension
of compliance date.

SUMMARY: On October 11, 2011, the
Consumer Product Safety Commission
(“Commission” or “CPSC”) announced
that it was revoking its interpretation of
the term ‘“‘unblockable drain,” as used
in the Virginia Graeme Baker Pool and
Spa Safety Act, 15 U.S.C. 8001 et seq.

(“VGBA”). The Commission set a
compliance date of May 28, 2012, for
those who installed VGBA-compliant
drain covers on or before October 11,
2011, in reliance on the Commission’s
initial interpretation. The Commission
sought written comments regarding the
ability of those who had installed
VGBA-compliant unblockable drain
covers on or before October 11, 2011, in
reliance on the Commission’s initial
interpretation, to come into compliance
with the revocation by May 28, 2012.
The Commission is extending the
compliance date to May 23, 2013, for
those who have installed VGBA-
compliant unblockable drain covers on
or before October 11, 2011, in reliance
on the Commission’s original
interpretive rule.!

DATES: This document does not alter the
current requirement that public pools
and spas be in compliance with the
VGBA, which became effective on
December 19, 2008. The compliance
date for those who installed VGBA-
compliant unblockable drain covers on
or before October 11, 2011, in reliance
on the Commission’s April 27, 2010
interpretation of unblockable drains is
extended to May 23, 2013.

FOR FURTHER INFORMATION CONTACT:
Perry Sharpless, Directorate for
Laboratory Sciences, Consumer Product
Safety Commission, 5 Research Place,
Rockville, MD 20850; telephone (301)
987-2288, or email: psharpless@cpsc.
gov.

SUPPLEMENTARY INFORMATION:

A. Background

In September 2011, the U.S.
Consumer Product Safety Commission
voted to publish in the Federal Register
a final rule regarding the revocation of
the prior definition of ‘““‘unblockable
drain.” (76 FR 62605). The Federal
Register notice invited comments
regarding the ability of those who had
installed VGBA-compliant unblockable
drain covers, as described at 16 CFR
1450.2(b), to come into compliance with
the revocation by May 28, 2012.

B. Comments

The majority of comments the
Commission received were unrelated to
the ability of the respondents to comply
with the May 28, 2012 effective date.
The comments that did address the May
28, 2012 compliance date fell into four
basic categories. These comments were
addressed in the staff’s briefing
memorandum, “Summary of public

1 Commissioners Adler, Nord, and Northup voted
to extend the compliance date to May 23, 2013.
Chairman Tenenbaum voted against extending the
compliance date to May 23, 2013.


mailto:psharpless@cpsc.gov
mailto:psharpless@cpsc.gov

Federal Register/Vol. 77, No. 101/ Thursday, May 24, 2012/Rules and Regulations

30887

comments received regarding revocation
of the definition of unblockable drain
covers,” dated March 30, 2012.
Commission staff’s summary and
response to these comments follow:

1. Cost of compliance (142 comments)
and dire financial circumstances (131
comments).

Comment: Members of the American
Hotel & Lodging Association, the Illinois
Department of Health, and others assert
that the cost of retrofitting pools again
would put an undue burden on them
and cite to the impact of the poor
economy on their operating revenues
and the loss of revenue that will be
incurred while the pools are closed for
the modifications that will be required
to bring them into compliance.
Commenters in this category also
mention the respondents’ “dire
financial circumstances” as a reason
against the revocation of the
Commission’s April 27, 2010 definition
of “‘unblockable drain.”

Response: Commission staff agrees
that there may be financial hardship,
but only to those who relied upon the
Commission’s interpretive rule and
installed an unblockable drain cover in
lieu of installing a secondary system.
Thus, Commission staff believes it
seems reasonable to provide firms that
relied on the Commission’s prior
interpretation the time to budget and
plan for the expenditure needed to
install a secondary system.

2. Apply prospectively (4 comments).

Comment: Commenters in this
category cited the lack of injuries as a
reason to apply the revocation only to
facilities that are newly constructed or
renovated in the future.

Response: Commission staff does not
agree with prospective application to
new construction or renovation. The
law has required pools to be compliant
with the VGBA for almost four years.
Only firms that relied on the
unblockable drain interpretive rule of
April 27, 2010, and installed VGBA-
compliant unblockable drain covers on
or before October 11, 2011, are affected
by the revocation decision. Thus,
prospective application is overly broad,
and applying it to firms that did not
install VGBA-compliant unblockable
drain covers on or before October 11,
2011, would not follow the statutorily
mandated effective date, would create
confusion, and would unduly
complicate enforcement.

3. Comments Requesting Delay of
Enforcement (2 comments).

Comment: Two commenters requested
that the Commission delay the
implementation of enforcement. One
requested that the CPSC delay
implementation of the enforcement of

the change for one year because they
had relied upon the original
interpretation and installed unblockable
drain covers and now would have to go
back and “re-do” their work, which they
said would penalize them unfairly for
their compliance with the prior
interpretation. The commenter also
noted that the unblockable drain covers
were far more expensive than typical
smaller fittings, and asserted that they
represented a major investment on the
basis that, once the covers were
installed, additional equipment would
not be required. The other commenter
requested that the Commission delay
the implementation date to January 1,
2013, or prior to 2013 operation dates
for seasonal pools and spas. The
commenter also stated that regulated
pools and spas that had already invested
to comply with the requirements of the
VGBA would be required to add
secondary anti-entrapment systems or
make other modifications at
considerable expense, in addition to
expenditures necessary to comply with
state law and U.S. Department of Justice
pool and spa accessibility requirements.

Response: Commission staff agrees
that those who relied upon the
Commission’s interpretive rule and
installed an unblockable drain cover in
lieu of installing a secondary system
will now face additional expenditures to
bring their pools into compliance with
the VGBA. Thus, Commission staff
believes that it seems reasonable to
provide those who installed VGBA-
compliant unblockable drain covers on
or before October 11, 2011, time to
budget and plan for the expenditure
needed to install a secondary system.

4. Compliance Date Is Acceptable (1
comment).

Comment: One comment was received
in support of the May 28, 2012,
compliance date. The commenter, the
National Multi Housing Council/
National Apartment Association
(NMHC/NAA), expressed the belief that
if the Commission offered additional
guidance to the regulated community to
assist with compliance, the majority of
their members could comply by the
deadline; but NMHC/NAA urged the
CPSC to reevaluate the progress being
made by pool owners and adjust the
deadline, if necessary.

Response: CPSC staff has a concern
about the number of requests that may
be received for assistance with
compliance and whether the pool
operator is seeking a plan review and
not just limited advice about how to
handle the revocation decision. The
only circumstance in which staff
believes there could be any need for
compliance assistance due to the

revocation of the unblockable drain
interpretive rule is with respect to pool
operators who relied on the
Commission’s April 27, 2010 decision
and installed VGBA-compliant
unblockable drain covers on or before
October 11, 2011. The guidance to those
firms is that your unblockable drain
cover is VGBA-compliant and does not
need to be removed; but pool operators
need to install a secondary anti-
entrapment system to come into
compliance, unless the pool uses a
gravity drain system or the underlying
drain is unblockable. Accordingly, if a
pool operator installed an unblockable
drain cover over a drain that is
blockable, staff believes it is reasonable
to allow them time to budget and plan
for the expenditure required to install a
secondary anti-entrapment system.

C. Commission Determination

Upon being presented with the staff
briefing package, the Commission voted
to extend the compliance date to May
23, 2013. Only firms that relied on the
unblockable drain interpretive rule of
April 27, 2010, and installed VGBA-
compliant unblockable drain covers on
or before October 11, 2011, will have
until May 23, 2013, to install a
secondary system, as necessary. Firms
that did not rely on the unblockable
drain interpretive rule of April 27, 2010,
and did not install VGBA-compliant
unblockable drain covers on or before
October 11, 2011, should be compliant
with the VGBA, and will not have
additional time to come into compliance
if they are not.

Dated: May 17, 2012.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2012—-12335 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 6355-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 600, 610, and 680
[Docket No. FDA-2011-N-0080]
RIN 0910-AG16

Amendments to Sterility Test

Requirements for Biological Products;
Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule, correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a



30888

Federal Register/Vol. 77, No. 101/ Thursday, May 24, 2012/Rules and Regulations

final rule that appeared in the Federal
Register of May 3, 2012. (77 FR 26162).
The final rule provides manufacturers of
biological products greater flexibility, as
appropriate, and encourages use of the
most appropriate and state-of-the-art test
methods for assuring the safety of
biological products. The rule was
published with an inaccurate citation in
the codified section of the rule. This
notice corrects that error.

DATES: Effective June 4, 2012.

FOR FURTHER INFORMATION CONTACT: Paul
E. Levine, Jr., Center for Biologics
Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, Suite 200N, Rockville,
MD 20852-1448, 301-827-6210.
SUPPLEMENTARY INFORMATION: In FR Doc.
2012-10649, appearing on page 26162
in the Federal Register of Thursday,
May 3, 2012, the following correction is
made:

§680.3 [Corrected]

1. On page 26175, in the second
column, in Part 680 Additional
Standards for Miscellaneous Products,
in §680.3 Tests, paragraph (c), in line 4,
“§601.12” is corrected to read
“§610.12”.

Dated: May 18, 2012.

Leslie Kux,

Assistant Commissioner for Policy.

[FR Doc. 2012-12594 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4160-01-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 36

[Docket ID: BIA-2012-0001]

RIN 1076—-AF10

Heating, Cooling, and Lighting

Standards for Bureau-Funded
Dormitory Facilities

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Interim final rule with request
for comments.

SUMMARY: As required by the No Child
Left Behind Act of 2001, the Secretary
of the Interior has developed regulations
using negotiated rulemaking that
address heating, cooling, and lighting
standards for Bureau-funded dormitory
facilities. These regulations also make a
technical change to remove an obsolete
reference.

DATES: This rule is effective on May 24,
2012. Please submit written comments
by June 25, 2012. The incorporation by

reference of certain publications listed

in the regulations is approved by the

Director of the Federal Register as of

May 24, 2012.

ADDRESSES: You may submit comments

by any of the following methods:

—Federal rulemaking portal: http://
www.regulations.gov. The rule is
listed under the agency name ‘“Bureau
of Indian Affairs.” The rule has been
assigned Docket ID: BIA—2012—-0001.
If you would like to submit comments
through the Federal e-Rulemaking
Portal, go to www.regulations.gov and
do the following. Go to the box
entitled “Enter Keyword or ID,” type
in “BIA-2012-0001,” and click the
“Search” button. The next screen will
display the Docket Search Results for
the rulemaking. If you click on BIA—
2012-0001, you can view this rule
and submit a comment. You can also
view any supporting material and any
comments submitted by others.

—FEmail: Regina.Gilbert@bia.gov.
Include the number 1076—AF10 in the
subject line of the message.

—Fax: (505) 563—3811. Include the
number 1076—AF10 in the subject line
of the message.

—Mail: Regina Gilbert, Office of
Regulatory Affairs & Collaborative
Action, U.S. Department of the
Interior, 1001 Indian School Road
NW., Suite 312, Albuquerque, NM
87104. Include the number 1076—
AF10 in the subject line of the
message.

—Hand delivery: Regina Gilbert, Office
of Regulatory Affairs & Collaborative
Action, U.S. Department of the
Interior, 1001 Indian School Road
NW., Suite 312, Albuquerque, NM
87104. Include the number 1076—
AF10 in the subject line of the
message.

We cannot ensure that comments
received after the close of the comment
period (see DATES) will be included in
the docket for this rulemaking and
considered. Comments sent to an
address other than those listed above
will not be included in the docket for
this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Regina Gilbert, Office of Regulatory
Affairs and Collaborative Action, Office
of the Assistant Secretary—Indian
Affairs, 1001 Indian School Road NW.,
Suite 312, Albuquerque, NM 87104;
telephone (505) 563—3805; fax (505)
563-3811.

SUPPLEMENTARY INFORMATION:

I. Background
II. Description of Changes
III. Procedural Requirements
A. Regulatory Planning and Review (E.O.
12866)

B. Regulatory Flexibility Act

C. Small Business Regulatory Enforcement
Fairness Act

D. Unfunded Mandates Reform Act

E. Takings (E.O. 12630)

F. Federalism (E.O. 13132)

G. Civil Justice Reform (E.O. 12988)

H. Consultation With Indian Tribes (E.O.
13175)

I. Paperwork Reduction Act

J. National Environmental Policy Act

K. Information Quality Act

L. Effects on the Energy Supply (E.O.
13211)

M. Clarity of This Regulation

N. Public Availability of Comments

O. Determination To Allow Shortened
Public Comment Period

I. Background

The U.S. Government is responsible
for educating American Indian children.
This Federal duty is executed by the
Bureau of Indian Affairs within the
Department of the Interior. The Bureau
funds 183 schools serving American
Indian children. In part because of the
low population densities across much of
Indian country, a number of these
schools include dormitory (‘“home-
living”) facilities. Many of these schools
and associated facilities are in poor
physical condition.

The No Child Left Behind Act of 2001
(107 Pub. L. 110: 115 Stat. 1425) (Act)
included provisions intended to
improve the quality of education
provided at Bureau-funded schools, and
the physical condition of the school
facilities. The Act directed the Secretary
of the Interior to establish a negotiated
rulemaking committee, in accordance
with the provisions of the Negotiated
Rulemaking Act, to ensure maximum
contribution by the affected Indian
tribes in responding to the mandates of
the Act.

In 2003, the Secretary established a
negotiated rulemaking committee,
which held a series of meetings to
address the mandates of the Act (the
2003 committee). On April 28, 2005,
final rules developed by the 2003
committee were published in the
Federal Register, addressing six
components of the Act’s mandates:
defining adequate yearly progress;
establishing geographic attendance areas
for Bureau-funded schools; establishing
a formula for the minimum amount
necessary to fund Bureau-funded
schools; establishing a system of
uniform direct funding and support for
Bureau-operated schools; providing
guidelines to ensure the Constitutional
and civil rights of Indian students; and
establishing a method for administering
grants to tribally controlled schools. 70
FR 22178.
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Another section of the Act, codified at
25 U.S.C. 2002, directed that:

the Secretary [of the Interior], in consultation
with the Secretary of Education, Indian
organizations and tribes, and Bureau-funded
schools, shall revise the national standards
for home-living (dormitory) situations to
include such factors as heating, lighting,
cooling, adult-child ratios, needs for
counselors (including special needs related
to off-reservation home-living (dormitory)
situations), therapeutic programs, space, and
privacy.

The 2003 committee promulgated
rules addressing some of the
components of section 2002, which
were published on December 5, 2007, at
72 FR 68491. However, the 2003
committee had previously announced
that:

Standards relating to heating, cooling, and
lighting of dormitories for home-living
situations should be deferred for later
consideration by the negotiated rulemaking
committee charged with negotiating school
construction under section 1125 of the Act.
The Committee determined that it did not
have the necessary expertise to define
standards for these areas.

69 FR 41773, Monday, July 12, 2004.

The section of the Act referred to by
the 2003 committee in the passage
quoted above directs the Secretary to
form a negotiated rulemaking committee
specifically to collect information on the
physical condition of the Bureau-funded
school facilities, and submit reports to
the Secretary and to certain
Congressional committees regarding the
allocation of funds for the maintenance,
repair, and replacement of such
facilities. 25 U.S.C. 2005. To comply
with that mandate, the Secretary
chartered the No Child Left Behind
School Facilities and Construction
Negotiated Rulemaking Committee on
December 8, 2009 (the 2010 committee).
Membership of the 2010 committee was
published at 74 FR 65784 on December
11, 2009. The 2010 committee has held
seven meetings at locations around
Indian country through September 2011
to complete its work responding to the
mandates of 25 U.S.C. 2005. It has
drafted an interim final rule to complete
the work responding to the mandates of
25 U.S.C. 2002.

Responsibility for the maintenance,
repair, and replacement of Indian school
facilities rests with the Office of
Facilities Management and Construction
(OFMC), under the Assistant
Secretary—Indian Affairs. In designing
such facilities, OFMC complies with the
criteria set out in its “School Facilities
Design Handbook’ (handbook) dated
March 30, 2007, which can be found at
www.bia.gov/WhoWeAre/AS-IA/ORM/
Rulemaking/index.htm. The handbook

identifies the building and design codes
with which construction at Bureau-
funded schools must comply.

II. Description of Changes

The 2010 committee determined, by
consensus, that the codes and standards
identified in the handbook respecting
heating, ventilation, air conditioning,
and lighting are appropriate for home-
living (dormitory) situations at Bureau-
funded Indian education facilities.
Therefore, the regulations being
published today:

e Make the building and design codes
identified in the handbook mandatory
for Bureau-funded Indian education
dormitories;

¢ Require the Bureau to give the
public notice and an opportunity to
comment on any proposal to change
which standard building codes are
incorporated in the handbook; and

e Make a technical change to remove
reference to subpart H, which is no
longer in existence, and replace with a
reference to subpart G.

III. Procedural Requirements

A. Regulatory Planning and Review
(E.O. 12866)

This interim final rule is not a
significant rule and the Office of
Management and Budget has not
reviewed this rule under Executive
Order 12866. This rule implements
statutory requirements to revise the
national standards for home-living
(dormitory) situations to include such
factors as heating, lighting, and cooling.
Such standards shall be implemented in
Bureau-operated schools, and shall
serve as minimum standards for
contract or grant schools.

This rule also makes a technical
correction. On April 28, 2005, at 70 FR
21951, subpart H was deleted, and the
home-living regulations were placed in
subpart G. Therefore, a technical
correction is needed to correct the
reference of subpart H to subpart G.

1. This rule will not have an effect of
$100 million or more on the economy or
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. This rule
will have no effect on the economy
because it merely establishes the
minimum standards for national criteria
for home-living situations.

2. This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency because the Department
is the only agency with Bureau-operated
schools. This rule will affect tribes that

operate schools that are contract or grant
schools by following the minimum
requirements for all new construction,
major alterations and improvements,
and minor remodeling of facilities.

3. This rule does not involve
entitlements, grants, user fees, or loan
programs or the rights or obligations of
recipients. The revisions have no
budgetary effects and do not affect the
rights or obligations of any recipients.

4. These regulatory changes directly
implement statutory provisions and do
not raise novel legal or policy issues.

Overall, the impact of the rule is
limited to Bureau-operated schools, and
tribes that operate schools that are
contract or grant schools. Accordingly,
this rule is not a “significant regulatory
action” from an economic standpoint,
nor does it otherwise create any
inconsistencies, materially alter any
budgetary impacts, or raise novel legal
or policy issues.

B. Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). It does not change
current funding requirements or
regulate small entities.

C. Small Business Regulatory
Enforcement Fairness Act

This interim final rule is not a major
rule under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. It will not result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year. Because the standards
in this rule are already being met in
practice, it will not result in a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. Nor will
this rule have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of the U.S.-based enterprises
to compete with foreign-based
enterprises.

D. Unfunded Mandates Reform Act

This interim final rule does not
impose an unfunded mandate on State,
local, or tribal governments or the
private sector of more than $100 million
per year. The rule does not have a
significant or unique effect on State,
local, or tribal governments or the
private sector. A statement containing
the information required by the
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Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.) is not required.

E. Takings (E.O. 12630)

Under the criteria in Executive Order
12630, this interim final rule does not
affect individual property rights
protected by the Fifth Amendment nor
does it involve a compensable “taking.”
A takings implication assessment is not
required.

F. Federalism (E.O. 13132)

Under the criteria in Executive Order
13132, this interim final rule has no
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This rule
implements a statutory requirement in
Public Law 107-110, which requires
national standards for home-living
(dormitory) situations to include such
factors as heating, lighting, and cooling.
This Federal rule affects Bureau-
operated schools and tribes that operate
schools that are contract or grant
schools by following the minimum
requirements for all new construction,
major alterations and improvements,
and minor remodeling of facilities.

Because the rule does not affect the
Federal government’s relationship to the
States or the balance of power and
responsibilities among various levels of
government, it will not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

G. Civil Justice Reform (E.O. 12988)

This interim final rule complies with
the requirements of Executive Order
12988. Specifically, this rule has been
reviewed to eliminate errors and
ambiguity and written to minimize
litigation; and is written in clear
language and contains clear legal
standards.

H. Consultation With Indian Tribes
(E.O. 13175)

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments,” Executive Order 13175
(59 FR 22951, November 6, 2000), and
512 DM 2, we have evaluated the
potential effects on federally recognized
Indian tribes and Indian trust assets and
have identified potential effects. The
Department engaged tribal government
representatives throughout the
development of this interim final rule
through the establishment of the
negotiated rulemaking committee, as

required by the No Child Left Behind
Act of 2001.

I. Paperwork Reduction Act

This interim final rule does not
require any information to be collected.
Therefore, the Paperwork Reduction Act
is not required.

J. National Environmental Policy Act

This interim final rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment.

K. Information Quality Act

In developing this interim final rule
we did not conduct or use a study,
experiment, or survey requiring peer
review under the Information Quality
Act (Pub. L. 106-554).

L. Effects on the Energy Supply (E.O.
13211)

This interim final rule is not a
significant energy action under the
definition in Executive Order 13211. A
Statement of Energy Effects is not
required.

M. Clarity of This Regulation

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the
“COMMENTS” section. To better help
us revise the rule, your comments
should be as specific as possible. For
example, you should tell us the
numbers of the sections or paragraphs
that are unclearly written, which
sections or sentences are too long, the
sections where you believe lists or
tables would be useful, etc.

N. Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying

information from public review, we
cannot guarantee that we will be able to
do so.

O. Required Determinations Under the
Administrative Procedure Act

We are publishing this interim final
rule with a request for comment without
prior notice and comment, as allowed
under 5 U.S.C. 553(b)(B).

Under section 553(b)(B), we find that
prior notice and comment are
unnecessary and would be contrary to
the public interest. This rule codifies
standards applicable to school facilities.
The 2010 committee wrote this rule
after consultation with tribes and to
meet the needs of the Bureau-funded
dormitory facilities. Delay in publishing
this rule could lead to uncertainty about
which standards are appropriate for
heating, cooling, and lighting in
residential facilities, which could lead
to substandard living conditions, health
problems, and other serious
consequences. Delaying the rule by
publication of a proposed rule would
therefore be contrary to the public
interest.

As allowed under 5 U.S.C. 553(d)(3),
the effective date of this rule is the date
of publication in the Federal Register.
Good cause for an immediate effective
date exists because immediate
availability of the standards that the rule
requires will eliminate uncertainty
about facility requirements and will
avoid problems that could result from
substandard facilities, as discussed
above.

We have requested comments on this
interim final rule. We will review any
comments received and, by a future
publication in the Federal Register,
address any comments received and
either confirm the interim final rule
with or without change or initiate a
proposed rulemaking.

List of Subjects in 25 CFR Part 36

Educational facilities, Incorporation
by reference, Indians—education,
School construction.

For the reasons given in the preamble,
the Department of the Interior amends
25 CFR part 36 as follows:

PART 36—MINIMUM ACADEMIC
STANDARDS FOR THE BASIC
EDUCATION OF INDIAN CHILDREN
AND NATIONAL CRITERIA FOR
DORMITORY SITUATIONS

m 1. The authority for part 36 continues
to read as follows:

Authority: Section 502, 25 U.S.C. 2001;
section 5101, 25 U.S.C. 2001; Section 1101,
25 U.S.C. 2002; 5 U.S.C. 301; 25 U.S.C. 2 and
9; 25 U.S.C. 2901, Title I of Pub. L. 101-477.
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m 2. Revise § 36.2 to read as follows:

§36.2 Applicability.

The national criteria for dormitory
situations established under subpart G
serve as a minimum requirement and
are mandatory for all Bureau-operated
and Indian-controlled contract schools.

m 2. Add § 36.104 to read as follows:

§36.104 What are the requirements for
heating, ventilation, cooling and lighting at
dormitories?

(a) All dormitories must be designed
to meet or exceed the standards for
heating, ventilation, cooling, and
lighting set out in the building codes in
the Bureau of Indian Affairs ““School
Facilities Design Handbook,” dated
March 30, 2007, written and published
by the Bureau of Indian Affairs Office of
Facilities Management and
Construction. The Director of the
Federal Register has approved this
incorporation by reference in
accordance with 5 U.S.C. 552(a). To
enforce any edition other than that
specified in this section, the Bureau of
Indian Affairs must publish notice of
change in the Federal Register and the
material must be available to the public

(1) You may obtain a copy of the
Handbook at http://www.bia.gov/cs/
groups/xraca/documents/text/
idc008030.pdf. You can get answers to
your questions from the Bureau of
Indian Affairs Office of Facilities
Management and Construction at: 1011
Indian School Road NW., Suite 335,
Albuquerque, NM 87103; email:
OFECT®@bia.gov; Web site: http://
www.bia.gov/WhoWeAre/AS-IA/
OFECR/index.htm.

(2) You may inspect the Handbook at
the Department of the Interior Library,
Main Interior Building, 1849 C Street
NW., Room 1151, Washington, DC
20240; telephone: (202) 208-3796. It is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030
or go to http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

(b) If an existing dormitory does not
comply with the standards in paragraph
(a) of this section, we will classify the
discrepancy as “deferred capital
maintenance” for purposes of
prioritizing correction of the
discrepancy.

(c) The Bureau must publish in the
Federal Register any proposal to change
which building codes are included in
the Bureau of Indian Affairs “School
Facilities Design Handbook” or any

successor document, and allow 120
days for public comment and
consultation.

Dated: February 3, 2012.
Larry Echo Hawk,
Assistant Secretary—Indian Affairs.
[FR Doc. 2012-12678 Filed 5-23—-12; 8:45 a.m.]
BILLING CODE 4310-W7-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2009-0996]
Hydroplane Races Within the Captain

of the Port Puget Sound Area of
Responsibility

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Special Local Regulation for
Hydroplane Races within the Captain of
the Port Puget Sound Area of
Responsibility for the Tastin’ n’ Racin’
hydroplane event in Lake Sammamish,
WA on June 9th and 10th, 2012. This
action is necessary to restrict vessel
movement in the vicinity of the race
courses thereby ensuring the safety of
participants and spectators during these
events. During the enforcement period
non-participant vessels are prohibited
from entering the designated race areas.
Spectator craft entering, exiting or
moving within the spectator area must
operate at speeds which will create a
minimum wake.

DATES: The regulations in 33 CFR
100.1308 will be enforced from 9 a.m.
through 6 p.m. on June 9, 2012 and from
9 a.m. through 6 p.m. on June 10, 2012.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign Anthony P. LaBoy,
Sector Puget Sound Waterways
Management Division, Coast Guard;
telephone 206-217-6323, email
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard is providing notice of
enforcement of the Special Local
Regulation for Hydroplane Races within
the Captain of the Port Puget Sound
Area of Responsibility 33 CFR 100.1308.
The Lake Sammamish area, 33 CFR
100.1308(a)(3) will be enforced on June
9, 2012, from 9 a.m. to 6 p.m. and on
June 10, 2012 from 9 a.m. to 6 p.m.
These regulations can be found in the
March 29, 2011 issue of the Federal
Register (76 FR 17341).

Under the provisions of 33 CFR
100.1308, the regulated area shall be
closed for the duration of the event to
all vessel traffic not participating in the
event and authorized by the event
sponsor or Coast Guard Patrol
Commander.

When this special local regulation is
enforced, non-participant vessels are
prohibited from entering the designated
race areas unless authorized by the
designated on-scene Patrol Commander.
Spectator craft may remain in
designated spectator areas but must
follow the directions of the designated
on-scene Patrol Commander. The event
sponsor may also function as the
designated on-scene Patrol Commander.
Spectator craft entering, exiting or
moving within the spectator area must
operate at speeds which will create a
minimum wake.

Emergency Signaling: A succession of
sharp, short signals by whistle or horn
from vessels patrolling the areas under
the discretion of the designated on-
scene Patrol Commander shall serve as
a signal to stop. Vessels signaled shall
stop and shall comply with the orders
of the patrol vessel. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

This notice is issued under authority
of 33 CFR 100.1308 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners. If the
Captain of the Port determines that the
regulated area need not be enforced for
the full duration stated in this notice, he
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.

Dated: May 13, 2012.

S.J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2012-12595 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket No. USCG—-2012-0350]

Special Local Regulations and Safety
Zones; Recurring Events in Northern
New England

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulations.
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SUMMARY: The Coast Guard will enforce
the events outlined in Tables 1 and 2
taking place throughout the Sector
Northern New England Captain of the
Port Zone. This action is necessary to
protect marine traffic and spectators
from the hazards associated with
powerboat races, regattas, boat parades,
rowing and paddling boat races, swim
events, and fireworks displays. During
the enforcement period, no person or
vessel may enter the Special Local
Regulation area or Safety Zone without
permission of the Captain of the Port.

DATES: The marine events listed in 33
CFR 100.120 and 33 CFR 165.171 will
take place during the times and dates
specified in Tables 1 and 2 in the
SUPPLEMENTARY INFORMATION section.

Events where the date is changing
significantly from previously published
dates are noted.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade
Terence Leahy, Waterways Management
Division at Coast Guard Sector Northern
New England, telephone 207-767-0398,
email Terence.O.Leahy@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Special Local
Regulations and Safety Zones listed in
33 CFR 100.120 and 33 CFR 165.171.
These regulations will be enforced for
the duration of each event, on or about
the dates indicated in TABLES 1 and 2.
For events where the date is different
from the dates previously published for

TABLE 1 (33 CFR 100.120)

that event, new Temporary Rules may
be issued to enforce limited access areas
for the marine event. The Coast Guard
may patrol each event area under the
direction of a designated Coast Guard
Patrol Commander. The Patrol
Commander may be contacted on
Channel 16 VHF-FM (156.8 MHz) by
the call sign “PATCOM.” Official patrol
vessels may consist of any Coast Guard,
Coast Guard Auxiliary, state, or local
law enforcement vessels assigned or
approved by the Captain of the Port,
Sector Northern New England. For
information about regulations and
restrictions for waterway use during the
effective periods of these events, please
refer to 33 CFR 100.120 and 33 CFR
165.171.

JUNE

Bar Harbor Blessing of the Fleet .....................

e Event Type: Regatta and Boat Parade.
e Sponsor: Town of Bar Harbor, Maine.
e Date: June 3, 2012; Rain date: June 10, 2012.
e Time: 11:00 a.m. to 2:30 p.m.
e Location: The regulated area includes all waters of Bar Harbor,
Maine within the following points (NAD 83):
44°23'32” N, 068°12'19” W.
44°23'30” N, 068°12'00” W.
44°23'37” N, 068°12°00” W.
44°23'35” N, 068°12'19” W.

Charlie Begin Memorial Lobster Boat Races ....

83):

Event Type: Power Boat Race.

Sponsor: Boothbay Harbor Lobster Boat Race Committee.

Date: June 16, 2012.

Time: 10:00 a.m. to 3:00 p.m.

Location: The regulated area includes all waters of Boothbay Harbor,
Maine in the vicinity of within John’s Island the following points (NAD

43°5004” N, 069°38'37” W.
43°50'54” N, 069°38'06” W.
43°50'49” N, 069°37°50” W.
43°50°00” N, 069°3820” W.

Rockland Harbor Lobster Boat Races ..............

Event Type: Power Boat Race.
Sponsor: Rockland Harbor Lobster Boat Race Committee.
Date: June 17, 2012.
Time: 9:00 a.m. to 4:00 p.m.
Location: The regulated area includes all waters of Rockland Harbor,
Maine in the vicinity of the Rockland Breakwater Light within the fol-
lowing points (NAD 83):
44°05'59” N, 069°04'53” W.
44°06'43” N, 069°05"25” W.
44°06'50” N, 069°0505” W.
44°0605” N, 069°04'34” W.

Windjammer Days Parade of Ships .......c..........

(NAD 83):

Event Type: Tall Ship Parade.

Sponsor: Boothbay Region Chamber of Commerce.

Date: June 27, 2012.

Time: 12:00 p.m. to 5:00 p.m.

Location: The regulated area includes all waters of Boothbay Harbor,
Maine in the vicinity of Tumbler's Island within the following points

43°51’02” N 069°37'33” W.
43°50'47” N 069°37'31” W.
43°5023” N, 069°37'57” W.
43°50°01” N, 069°37°45” W.
43°5001” N, 069°38"31” W.
43°50'25” N, 069°38'25” W.
43°50'49” N, 069°37°45” W.
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Moosabec Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Moosabec Boat Race Committee.
Date: June 30, 2012. In 33 CFR 100.120, this event is listed as oc-
curring on July 4.
Time: 10:00 a.m. to 12:30 p.m.
Location: The regulated area includes all waters of Jonesport, Maine
within the following points (NAD 83):
44°31'21” N, 067°36'44” W.
44°31'36” N, 067°36'47” W.
44°31’44” N, 067°35'36” W.
44°31'29” N, 067°35'33” W.

LY

The Great Race

e Event Type: Rowing and Paddling Boat Race.
e Sponsor: Franklin County Chamber of Commerce.
Date: July 1, 2012. In 33 CFR 100.120, this event is listed as occur-
ring during the 1st week of September.
Time: 10:00 a.m. to 12:30 p.m.
Location: The regulated area includes all waters of Lake Champlain
in the vicinity of Saint Albans Bay within the following points (NAD
83):

44°47'18” N, 073°1027” W.

44°47'10” N, 073°08'51” W.

Searsport Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Searsport Lobster Boat Race Committee.
Date: July 14, 2012.
Time: 9:00 a.m. to 4:00 p.m.
Location: The regulated area includes all waters of Searsport Har-
bor, Maine within the following points (NAD 83):
44°26’50” N, 068°55'20” W.
44°27°04” N, 068°55'26” W.
44°27'12” N, 068°54’35” W.
44°26'59” N, 068°54'29” W.

Tall Ships Visiting Portsmouth

Event Type: Regatta and Boat Parade.
Sponsor: Portsmouth Maritime Commission, Inc.
Date: July 11-15, 2012. In 33 CFR 100.120, this event is listed as
occurring during the last weekend in May.
Time: 9:00 a.m. to 8:00 p.m. each day.
Location: The regulated area includes all waters of Portsmouth Har-
bor, New Hampshire in the vicinity of Castle Island within the fol-
lowing points (NAD 83):

43°03’11” N, 070°42'26” W.

43°03'18” N, 070°41'51” W.

43°04’42” N, 070°42'11” W.

43°04'28” N, 070°44'12” W.

43°05’36” N, 070°45'56” W.

43°05'29” N, 070°46"09” W.

43°04’19” N, 070°44'16” W.

43°04'22” N, 070°42'33” W.

Stonington Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Stonington Lobster Boat Race Committee.
Date: July 15, 2012. In 33 CFR 100.120, this event is listed as oc-
curring on the second weekend in July.
Time: 8:00 a.m. to 3:30 p.m.
Location: The regulated area includes all waters of Stonington,
Maine within the following points (NAD 83):
44°08'55” N, 068°40'12” W.
44°09'00” N, 068°40"15” W.
44°09'11” N, 068°39'42” W.
44°09'07” N, 068°39'39” W

Mayor’'s Cup Regatta

Event Type: Sailboat Parade.
Sponsor: Plattsburgh Sunrise Rotary.
Date: July 14, 2012.
Time: 10:00 a.m. to 5:00 p.m.
Location: The regulated area includes all waters of Cumberland Bay
on Lake Champlain in the vicinity of Plattsburgh, New York within the
following points (NAD 83):
44°39'26” N, 073°26'25” W.
44°41'27” N, 073°23'12” W.
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The Challenge Race

Event Type: Rowing and Paddling Boat Race.
Sponsor: Lake Champlain Maritime Museum.
Date: July 21, 2012.
Time: 11:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Lake Champlain
in the vicinity of Button Bay State Park within the following points
(NAD 83):
44°12'25” N, 073°22'32” W.
44°12'00” N, 073°21742” W.
44°12'19” N, 073°21'25” W.
44°13'16” N, 073°21'36” W.

Arthur Martin Memorial Regatta

Event Type: Rowing and Paddling Boat Race.
Sponsor: | Row.
Date: July 21, 2012.
Time: 10:00 a.m. to 2:00 p.m.
Location: The regulated area includes all waters of the Piscataqua
River, in the vicinity of Kittery Point, Maine within the following points
(NAD 83):
43°03'51” N, 070°41'55” W.
43°04'35” N, 070°42'18” W.
43°04’42” N, 070°4315” W.
43°05'14” N, 070°43'12” W.
43°05’14” N, 070°43'06” W.
43°04’44” N, 070°43'11” W.
43°04’35” N, 070°42'13” W.
43°03'53” N, 070°41°40” W.

Friendship Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Friendship Lobster Boat Race Committee.
Date: July 28, 2012.
Time: 9:30 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Friendship Har-
bor, Maine within the following points (NAD 83):
43°57’51” N, 069°20'46” W.
43°58’14” N, 069°19'53” W.
43°58’19” N, 069°20'01” W.
43°58’00” N, 069°20'46” W.

Harpswell Lobster Boat Races

Event Type: Power Boat Race.
Sponsor: Harpswell Lobster Boat Race Committee.
Date: July 29, 2012.
Time: 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Potts Harbor,
Maine within the following points (NAD 83):
43°46’50” N, 070°01'37” W.
43°46’50” N, 070°01"18” W.
43°46'28” N, 070°01'36” W.
43°46'28” N, 070°01’19” W.

UST

Eggemoggin Reach Regatta

Event Type: Wooden Boat Parade.
Sponsor: Rockport Marine, Inc. and Brookline Boat Yard.
Date: August 4, 2012; Rain date: August 5, 2012.
Time: 10:00 a.m. to 8:00 p.m.
Location: The regulated area includes all waters of Eggemoggin
Reach and Jericho Bay in the vicinity of Naskeag Harbor, Maine
within the following points (NAD 83):
44°1516” N, 068°36'26” W.
44°12’41” N, 068°29'26” W.
44°07'38” N, 068°31’30” W.
44°12'54” N, 068°33'46” W.

Lake Champlain Dragon Boat Festival

Event Type: Rowing and Paddling Boat Race.
Sponsor: Dragonheart Vermont.
Date: August 5, 2012.
Time: 7:00 a.m. to 6:00 p.m.
Location: The regulated area includes all waters of Burlington Bay
within the following points (NAD 83):
44°28'51” N, 073°13'28” W.
44°28’40” N, 073°1340” W.
44°28'37” N, 073°13'29” W.
44°28’40” N, 073°13'17” W.
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Southport Rowgatta Rowing and Paddling Boat Race ...........cc.ccccennenee. o Event Type: Rowing and Paddling Boat Race.
Sponsor: Boothbay Region YMCA.
Date: August 11, 2012.
Time: 7:00 a.m. to 4:00 p.m.
Location: The regulated area includes all waters of Sheepscot Bay
and Boothbay, on the shore side of Southport Island, Maine within
the following points (NAD 83):
43°50"26” N, 069°39'10” W.
43°49'10” N, 069°38'35” W.
43°46'53” N, 069°39'06” W.
43°46'50” N, 069°39'32” W.
43°49'07” N, 069°41'43” W.
43°50'19” N, 069°41’14” W.
43°51"11” N, 069°40'06” W.

Winter Harbor Lobster Boat Races .........ccoccvvvviieiiiieee e Event Type: Power Boat Race.
Sponsor: Winter Harbor Chamber of Commerce.
Date: August 11, 2012.
Time: 9:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Winter Harbor,
Maine within the following points (NAD 83):
44°22'06” N, 068°05'13” W.
44°23'06” N, 068°05'08” W.
44°23'04” N, 068°04'37” W.
44°22'05” N, 068°04'44” W.

Merritt Brackett Lobster Boat Races ........ccooceeiiiiiiiiiieiiiee e Event Type: Power Boat Race.
Sponsor: Town of Bristol, Maine.
Date: August 12, 2012.
Time: 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Pemaquid Har-
bor, Maine within the following points (NAD 83):
43°52'16” N, 069°32'10” W.
43°52’41” N, 069°31'43” W.
43°52'35” N, 069°3129” W.
43°52'09” N, 069°31'56” W.

Multiple Sclerosis Regatta ..........cccoooiiiiiiiiiiiiieee e Event Type: Regatta and Sailboat Race.
Sponsor: Maine Chapter, Multiple Sclerosis Society.
Date: August 18, 2012.
Time: 11:00 a.m. to 5:00 p.m.
Location: The regulated area for the start of the race includes all
waters of Casco Bay, Maine in the vicinity of Peaks Island within the
following points (NAD 83):
43°40'24” N, 070°14°20” W.
43°40'36” N, 070°13'56” W.
43°39'58” N, 070°1321” W.
43°39'46” N, 070°13'51” W.

Multiple Sclerosis Harborfest Tugboat Race .........c.cccoceeeniieeneiennieneens Event Type: Power Boat Race.
Sponsor: Maine Chapter, National Multiple Sclerosis Society.
Date: August 19, 2012.
Time: 10:00 a.m. to 3:00 p.m.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Maine State Pier within the following points
(NAD 83):
43°40'25” N, 070°14'21” W.
43°40'36” N, 070°13'56” W.
43°39'58” N, 070°1321” W.
43°39’47” N, 070°13'51” W.

SEPTEMBER

Pirates Festival Lobster Boat Races .........ccccoviiiiiiiiiiiiiciicceee e Event Type: Power Boat Race.
e Sponsor: Eastport Pirates Festival.
e Date: September 9, 2012.
e Time: 11:00 a.m. to 6:00 p.m.
e Location: The regulated area includes all waters in the vicinity of
Eastport Harbor, Maine within the following points (NAD 83):
44°54’14” N, 066°58'52” W.
44°54’14” N, 068°58'56” W.
44°54'24” N, 066°58'52” W.
44°54'24” N, 066°58'56” W.
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MAY

Hawgs, Pies, & Fireworks

e Event Type: Fireworks Display.

Sponsor: Gardiner Maine Street.

Date: May 26, 2012.

Time: 6:00 p.m. to 10:00 p.m.

Location: In the vicinity of the Gardiner Waterfront, Gardiner, Maine
in approximate position: 44°13'52” N, 069°46°08” W (NAD 83).

NE

Rotary Waterfront Days Fireworks

e Event Type: Fireworks Display.

Sponsor: Gardiner Rotary.

Date: June 20/23, 2012.

Time: 9:00 p.m. to 10:00 p.m.

Location: In the vicinity of the Gardiner Waterfront, Gardiner, Maine
in approximate position: 44°13'52” N, 069°46°08” W (NAD 83).

Tri for a Cure Swim Clinics

Event Type: Swim Event.
Sponsor: Maine Cancer Foundation.
Date & Time: June 24, 2012, 3:30-5:00 p.m.; June 26, 2012, 5:30—
7:00 p.m. In 33 CFR 165.171, this event is listed as occurring on the
third Sunday and Thursday in July.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Spring Point Light within the following points
(NAD 83):

43°39'01” N, 070°13'32” W.

43°39'07” N, 070°1329” W.

43°39'06” N, 070°13'41” W.

43°39'01” N, 070°13'36” W.

Windjammer Days Fireworks

Event Type: Fireworks Display.

Sponsor: Boothbay Harbor Region Chamber of Commerce.

Date: June 27, 2012.

Time: 8:00 p.m. to 10:30 p.m.

Location: In the vicinity of McFarland Island, Boothbay Harbor,
Maine in approximate position: 43°50°38” N, 069°37'57” W (NAD
83).

Jonesport 4th of July Fireworks

Event Type: Fireworks Display.

Sponsor: Jonesport 4th of July Committee.

Date: June 30, 2012. In 33 CFR 165.171, this event is listed as oc-
curring on July 4.

Time: 9:00 p.m. to 10:30 p.m.

Location: In the vicinity of Beals Island, Jonesport, Maine in approxi-
mate position: 44°31°18” N, 067°36'43” W (NAD 83).

LY

St. Albans Day Fireworks

e Event Type: Fireworks Display.

Sponsor: St. Albans Area Chamber of Commerce.

Date: July 1, 2012. In 33 CFR 165.171, this event is listed as occur-
ring on July 4.

Time: 9:00 p.m. to 10:00 p.m.

Location: From the St. Albans Bay dock in St. Albans Bay, Vermont
in the approximate position: 44°4825” N, 073°08'23” W (NAD 83).

Tri for a Cure Swim Clinics

Event Type: Swim Event.
Sponsor: Maine Cancer Foundation.
Date & Time: July 1, 2012, 10:00-11:30 a.m.; July 10, 2012, 5:30—
7:00 p.m. In 33 CFR 165.171, this event is listed as occurring on the
third Sunday and Thursday in July.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Spring Point Light within the following points
(NAD 83):

43°39'01” N, 070°13'32” W.

43°39'07” N, 070°1329” W.

43°39'06” N, 070°13'41” W.

43°39'01” N, 070°13'36” W.

Burlington Independence Day Fireworks

Event Type: Firework Display.
Sponsor: City of Burlington, Vermont.
Date: July 3, 2012.

Time: 9:00 p.m. to 11:00 p.m.
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e Location: From a barge in the vicinity of Burlington Harbor, Bur-
lington, Vermont in approximate position: 44°28’31” N, 073°13'31” W
(NAD 83).

Camden 3rd of July Fireworks ............

Event Type: Fireworks Display.

Sponsor: Camden, Rockport, Lincolnville Chamber of Commerce.
Date: July 3, 2012.

Time: 8:00 p.m. to 10:00 p.m.

Location: In the vicinity of Camden Harbor, Maine in approximate po-
sition: 44°12’32” N, 069°02'58” W (NAD 83).

Bangor 4th of July Fireworks ..............

Event Type: Fireworks Display.

Sponsor: Bangor 4th of July Fireworks.

Date: July 4, 2012.

Time: 8:30 p.m. to 11:00 p.m.

Location: In the vicinity of the Bangor Waterfront, Bangor, Maine in
approximate position: 44°47°27” N, 068°46’31” W (NAD 83).

Bar Harbor 4th of July Fireworks ........

Event Type: Fireworks Display.

Sponsor: Bar Harbor Chamber of Commerce.

Date: July 4, 2012.

Time: 8:00 p.m. to 11:00 p.m.

Location: In the vicinity of Bar Harbor Town Pier, Bar Harbor, Maine
in approximate position: 44°23'31” N, 068°12'15” W (NAD 83).

Boothbay Harbor 4th of July Fireworks

Event Type: Fireworks Display.

Sponsor: Town of Boothbay Harbor.

Date: July 4, 2012; Rain date: July 5, 2012.

Time: 8:00 p.m. to 10:30 p.m.

Location: In the vicinity of McFarland Island, Boothbay Harbor,
Maine in approximate position: 43°50’38” N, 069°37'57” W (NAD
83).

Colchester 4th of July Fireworks .........

Event Type: Fireworks Display.

Sponsor: Town of Colchester, Recreation Department.

Date: July 4, 2012.

Time: 8:00 p.m. to 10:00 p.m.

Location: In the vicinity of Bayside Beach and Mallets Bay in
Colchester, Vermont at approximate position: 44°32°44” N,
073°13'10” W (NAD 83).

Eastport 4th of July Fireworks .............

Event Type: Fireworks Display.

Sponsor: Eastport 4th of July Committee.

Date: July 4, 2012.

Time: 8:00 p.m. to 10:00 p.m.

Location: From the Waterfront Public Pier in Eastport, Maine at ap-
proximate position: 44°54’25” N, 066°58°55” W (NAD 83).

Ellis Short Sand Park Trustee FireWorks ........cccccceeveivesiceeesiiieesceeeenns

Event Type: Fireworks Display.

Sponsor: William Burnham

Date: July 4, 2012; Rain date: July 5, 2012.

Time: 8:30 p.m. to 11:00 p.m.

Location: In the vicinity of York Beach, Maine in approximate posi-
tion: 43°10'27” N, 070°48’31” W (NAD 83).

Hampton Beach 4th of July Fireworks

Event Type: Fireworks Display.

Sponsor: Hampton Beach Village District.

Date: July 4, 2012.

Time: 8:30 p.m. to 11:00 p.m.

Location: In the vicinity of Hampton Beach, New Hampshire in ap-
proximate position: 42°54’40” N, 070°36"25” W (NAD 83).

Main Street Heritage Days 4th of July Fireworks ...........cccccceiiiininiieens

Event Type: Fireworks Display.

Sponsor: Main Street Inc.

Date: July 4, 2012.

Time: 8:00 p.m. to 10:30 p.m.

Location: In the vicinity of Reed and Reed Boat Yard, Woolwich,
Maine in approximate position: 43°54'56” N, 069°48'16” W (NAD
83).

Portland Harbor 4th of July Fireworks

e Event Type: Fireworks Display.

e Sponsor: Department of Parks and Recreation, Portland, Maine.
e Date: July 4, 2012; Rain date: July 5, 2012.

e Time: 8:30 p.m. to 10:30 p.m.
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Location: In the vicinity of East End Beach, Portland, Maine in ap-
proximate position: 43°40°16” N, 070°14’44” W (NAD 83).

Stonington 4th of July Fireworks

Event Type: Fireworks Display.

Sponsor: Deer Isle—Stonington Chamber of Commerce.

Date: July 4, 2012; Rain date: July 7, 2012.

Time: 8:00 p.m. to 10:30 p.m.

Location: In the vicinity of Two Bush Island, Stonington, Maine in ap-
proximate position: 44°08’57” N, 068°39'54” W (NAD 83).

Peaks to Portland Swim

e Event Type: Swim Event.
Sponsor: Cumberland County YMCA.
Date: July 21, 2012; Rain date: July 22, 2012. In 33 CFR 165.171,
this event is listed as occurring on a Saturday during the last week
of July.
Time: 7:30 a.m. to 2:00 p.m.
Location: The regulated area includes all waters of Portland Harbor
between Peaks Island and East End Beach in Portland, Maine within
the following points (NAD 83):

43°39'20” N, 070°11'58” W.

43°39'45” N, 070°13'19” W.

43°40'11” N, 070°14’13” W.

43°40'08” N, 070°1429” W.

43°40°00” N, 070°14'23” W.

43°39'34” N, 070°13'31” W.

43°39'13” N, 070°11'59” W.

Richmond Days Fireworks

Event Type: Fireworks Display.

Sponsor: Town of Richmond, Maine.

Date: July 28, 2012.

Time: 8:00 a.m. to 10:00 p.m.

Location: From a barge in the vicinity of the inner harbor, Tenants
Harbor, Maine in approximate position: 44°08’42” N, 068°27°06” W
(NAD 83).

Tri for a Cure Triathlon

Event Type: Swim Event.
Sponsor: Maine Cancer Foundation.
Date: July 29, 2012.
Time: 9:00 a.m. to 1:00 p.m.
Location: The regulated area includes all waters of Portland Harbor,
Maine in the vicinity of Spring Point Light within the following points
(NAD 83):
43°39'01” N, 070°13"32” W.
43°39'07” N, 070°13'29” W.
43°39'06” N, 070°13'41” W.
43°39'01” N, 070°13'36” W.

Colchester Triathlon

Event Type: Swim Event.
Sponsor: Colchester Parks and Recreation Department.
Date: July 29, 2012. In 33 CFR 165.171, this event is listed as oc-
curring on a Wednesday in the last week of July.
Time: 7:00 a.m. to 11:00 a.m.
Location: The regulated area includes all waters of Malletts Bay on
Lake Champlain, Vermont within the following points (NAD 83):
44°32'18” N, 073°12'35” W.
44°32'28” N, 073°12'56” W.
44°32'57” N, 073°12'38” W.

ust

Westerlund’s Landing Party Fireworks

Event Type: Fireworks Display.

Sponsor: Portside Marina.

Date: August 4, 2012.

Time: 8:00 p.m. to 10:30 p.m.

Location: In the vicinity of Westerlund’s Landing in South Gardiner,
Maine in approximate position: 44°10'19” N, 069°4524” W (NAD
83).

Y-Tri Triathlon

Event Type: Swim Event.

Sponsor: Plattsburgh YMCA.

Date: August 4, 2012.

Time: 9:00 a.m. to 10:00 a.m.

Location: The regulated area includes all waters of Treadwell Bay on
Lake Champlain in the vicinity of Point Au Roche State Park, Platts-
burgh, New York within the following points (NAD 83):
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TABLE 2 (33 CFR 165.171)—Continued

44°46°30” N, 073°23'26” W.
44°46'17” N, 073°23'26” W.
44°46'17” N, 073°23'46” W.
44°46'29” N, 073°23'46” W.

York Beach Fire Department FiIreWorks ..........cccocvevieniiinieniienieeeennn

Event Type: Fireworks Display.

Sponsor: York Beach Fire Department.

Date: August 5, 2012.

Time: 8:30 p.m. to 11:30 p.m.

Location: In the vicinity of Short Sand Cove in York, Maine in ap-
proximate position: 43°1027” N, 070°36"25” W (NAD 83).

Rockland Breakwater Swim

e Event Type: Swim Event.

e Sponsor: Pen-Bay Masters.

e Date: August 18, 2012. In 33 CFR 165.171, this event is listed as
occurring on a Saturday during the fourth week of August.

e Time: 7:30 a.m. to 1:30 p.m.

e Location: The regulated area includes all waters of Rockland Harbor,
Maine in the vicinity of Jameson Point within the following points
(NAD 83):

44°06'16” N, 069°04'39” W.
44°06'13” N, 069°04'36” W.
44°06'12” N, 069°04'43” W.
44°06'17” N, 069°04'44” W.
44°06'18” N, 069°04'40” W.

Greater Burlington YMCA Lake SWim ......cccooiriininininenceeeceeeneeen

e Event Type: Swim Event.

e Sponsor: Greater Burlington YMCA.

e Date: August 25, 2012; Rain date August 26, 2012. In 33 CFR
165.171, this event is listed as occurring on the second weekend in
July.

e Time: 7:00 a.m. to 5:00 p.m.

e Location: The regulated area includes all waters in Lake Champlain
in the vicinity of North Hero Island within the following points (NAD
83):

44°46'55” N, 073°22'14” W.
44°47'08” N, 073°19'05” W.
44°46'48” N, 073°17'13” W.
44°46'10” N, 073°16"39” W.
44°41'08” N, 073°20'58” W.
44°41'36” N, 073°23'01” W.

Windjammer Weekend Fireworks

e Event Type: Fireworks Display.

e Sponsor: Town of Camden, Maine.

e Date: August 31, 2012. In 33 CFR 165.171, this event is listed as
occurring on the Friday of the first weekend in September.

e Time: 8:30 p.m. to 10:00 p.m.

e Location: From a barge in the vicinity of Northeast Point, Camden
Harbor, Maine in approximate position: 44°12’10” N, 069°03'11” W
(NAD 83).

SEPTEMBER

Eastport Pirate Festival Fireworks

Event Type: Fireworks Display.

Sponsor: Eastport Pirate Festival.

Date: September 8, 2012.

Time: 7:00 p.m. to 10:00 p.m.

Location: From the Waterfront Public Pier in Eastport, Maine at ap-
proximate position: 44°54’17” N, 066°58'58” W (NAD 83).

The Lobsterman Triathlon

e Event Type: Swim Event.

e Sponsor: Tri-Maine Productions.

e Date: September 15, 2012. In 33 CFR 165.171, this event is listed
as occurring on the second weekend in September.

e Time: 8:00 a.m. to 11:00 a.m.

e Location: The regulated area includes all waters in the vicinity of
Winslow Park in South Freeport, Maine within the following points
(NAD 83):

43°47'59” N, 070°06'56” W.
43°47°44” N, 070°06'56” W.
43°47'44” N, 070°07°27” W.
43°47°'57” N, 070°07°27” W.

Eliot Festival Day FIreWorks ........ccccoeciiiieiiiieiiiiieese e

e Event Type: Fireworks Display.
e Sponsor: Eliot Festival Day Committee.
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e Date: September 28, 2012. In 33 CFR 165.171, this event is listed
as occurring during the fourth weekend in September.

e Time: 8:00 p.m. to 10:30 p.m.

e Location: In the vicinity of Eliot Town Boat Launch, Eliot, Maine in
approximate position: 43°08'56” N, 070°49'52” W (NAD 83).

This notice is issued under authority
of 33 CFR 100.120, 33 CFR 165.171, and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with advance notification of
this enforcement period via the Local
Notice to Mariners and marine
information broadcasts. If the COTP
determines that the regulated area need
not be enforced for the full duration
stated in this notice, he or she may use
a Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: May 3, 2012.
B.S. Gilda,

Commander, U.S. Coast Guard, Acting
Captain of the Port Sector Northern New
England.

[FR Doc. 2012-12562 Filed 5-23—-12; 8:45 a.m.]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-0AR-2007-0154; FRL-9672-7]

Approval and Promulgation of
Implementation Plans; New Mexico;
Albuquerque/Bernalillo County; Fees
for Permits and Administrative Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving revisions
which repeal and replace existing rules,
and revisions to the applicable State
Implementation Plan (SIP) for New
Mexico Albuquerque/Bernalillo County,
which relate to fee requirement
regulations. The repeal and replace and
SIP revisions approved today will
address Clean Air Act (the Act or CAA)
requirements related to fees for, in part,
reviewing and acting on specific permit
applications received by the City of
Albuquerque/Bernalillo County
Environmental Health Department (EHD
or Department); fees to partially offset
the administrative cost of permit-related
administrative hearings; funding for
small business stationary sources; and
fees to cover administrative expenses
incurred by the Department in
implementing the New Mexico Air

Quality Control Act, the joint Air
Quality Control Board (AQCB)
ordinances, and the Albuquerque/
Bernalillo County AQCB regulations of
the New Mexico Statutes Annotated
(NMSA) 1978. EPA finds that these
rules and revisions comply with
applicable provisions of the CAA and is
approving them into the SIP. This action
is being taken under section 110 of the
Act.

DATES: This final rule is effective on
June 25, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06-OAR-2007-0154. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202—-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act Review Room between
the hours of 8:30 a.m. and 4:30 p.m.
weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be
a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The New Mexico submittals are also
available for public inspection at the
County Air Agency listed below during
official business hours by appointment:
Air Quality Division, Environmental
Health Department, 3rd Floor, Suite
3023, One Civic Plaza NW.,
Albuquerque, New Mexico.

FOR FURTHER INFORMATION CONTACT: Ms.
Ashley Mohr, Air Permits Section (6PD—
R), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665—7289; fax number (214) 665—
6762; email address
mohr.ashley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
the EPA. This supplementary
information section is arranged as
follows:

1. What is the background for this action?
II. What final action is EPA taking?
III. Statutory and Executive Order Reviews

I. What is the background for this
action?

The background for today’s action is
discussed in detail in our November 4,
2011, proposal (76 FR 68385). In that
notice, we proposed to approve four
submittals from the State of New
Mexico that apply in Bernalillo County,
pursuant to the CAA, that address the
fee requirements specified in the CAA
section 110(a)(2). Specifically, the SIP
revisions address section 110(a)(2)
Clean Air Act (the Act or CAA)
requirements related to fees for, in part,
reviewing and acting on specific permit
applications received by the City of
Albuquerque/Bernalillo County
Environmental Health Department (EHD
or Department); fees to partially offset
the administrative cost of permit-related
administrative hearings; funding for
small business stationary sources; and
fees to cover administrative expenses
incurred by the Department in
implementing the New Mexico Air
Quality Control Act, the joint Air
Quality Control Board (AQCB)
ordinances, and the Albuquerque/
Bernalillo County AQCB regulations of
the New Mexico Statutes Annotated
(NMSA) 1978. New Mexico’s SIP
submittals are dated May 24, 2011,
September 7, 2004, February 2, 2007,
and December 15, 2010.

Our November 4, 2011, proposal
provides a detailed description of the
submittals and the rationale for EPA’s
proposed actions, together with a
discussion of the opportunity to
comment. The public comment period
for these actions closed on December 5,
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2011, and we did not receive any
comments.

II. What final action is EPA taking?

We are fully approving the New
Mexico SIP revisions submitted on May
24, 2011, September 7, 2004, February
2, 2007, and December 15, 2010, relating
to permitting fees to cover the cost of
reviewing, approving, implementing,
and enforcing a permit. This action is
being taken under section 110 of the
CAA.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the

appropriate circuit by July 23, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposed of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 3, 2012.
Samuel Coleman,
Acting Regional Administrator, Region 6.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart GG—New Mexico

m 1. The second table in § 52.1620(c)
entitled “EPA Approved Albuquerque/
Bernalillo County, NM Regulations” is
amended as follows:

m a. Removing the heading
“Albuquerque/Bernalillo County, Air
Quality Control Regulations’ and
removing the entry for Section 21,
Permit Fees; and

m b. Adding a new entry for Part 2
(20.11.2 NMAC) in numerical order by
part number to read as follows:

§52.1620 Identification of plan.
* * * * *
(C) * % %

EPA Approved Albuquerque/Bernalillo
County, NM Regulations

State
State citation Title/subject approval/ EPA approval date Explanation
effective date
Part 2 (20.11.2 NMAC) .... Fees ............. 1/10/2011 5/24/2012 [Insert FR page NOT in SIP: references to Operating Permits

number where docu-
ment begins].

(20.11.42 NMAC) in subsection (A) of 20.11.2.2,
subsection (B) of 20.11.2.11, subsection (B) of

20.11.2.12, subsections (A) and (B) of 20.11.2.13,
and subsection (B) of 20.11.2.21.

* *
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[FR Doc. 2012-12497 Filed 5-23-12; 8:45 a.m.]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2012-0112; FRL-9674-2]

Partial Approval and Promulgation of
Implementation Plans; Washington:
Infrastructure Requirements for the
1997 8-Hour Ozone National Ambient
Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is partially approving the
State Implementation Plan (SIP)
submittal from the State of Washington
to demonstrate that the SIP meets the
requirements of section 110(a)(1) and (2)
of the Clean Air Act (CAA) for the
National Ambient Air Quality Standard
(NAAQS) promulgated for ozone on July
18, 1997. EPA finds that the current
Washington SIP meets the following
110(a)(2) infrastructure elements for the
1997 8-hour ozone NAAQS: (A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), except for portions related to the
major source Prevention of Significant
Deterioration (PSD) permitting program
which is implemented under a Federal
Implementation Plan.

DATES: This action is effective on June
25, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R10-OAR-2012-0112. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
EPA Region 10, Office of Air, Waste and
Toxics (AWT-107), 1200 Sixth Avenue,
Suite 900, Seattle, WA 98101. EPA
requests that you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30, excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt at telephone number: (206) 553—

0256, email address: hunt.jeff@epa.gov,
or the above EPA, Region 10 address.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”, “us” or “our’’ are used, we mean
EPA. Information is organized as
follows:

Table of Contents

I. Background

II. Scope of Action

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated a
new NAAQS for ozone. EPA revised the
ozone NAAQS to provide an 8-hour
averaging period which replaced the
previous 1-hour averaging period, and
the level of the NAAQS was changed
from 0.12 parts per million (ppm) to
0.08 ppm (62 FR 38856). The CAA
requires SIPs meeting the requirements
of sections 110(a)(1) and (2) be
submitted by states within 3 years after
promulgation of a new or revised
standard. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards, so-called “infrastructure”
requirements. To help states meet this
statutory requirement for the 1997 8-
hour ozone NAAQS, EPA issued
guidance to address infrastructure SIP
elements under section 110(a)(1) and
(2).1 In the case of the 1997 8-hour
ozone NAAQS, states typically have met
the basic program elements required in
section 110(a)(2) through earlier SIP
submissions in connection with
previous ozone standards. The State of
Washington submitted a certification to
EPA on January 24, 2012, certifying that
Washington’s SIP meets the
infrastructure obligations for the 1997 8-
hour ozone NAAQS. The certification
included an analysis of Washington’s
SIP as it relates to each section of the
infrastructure requirements with regard
to the 1997 8-hour ozone NAAQS. On
March 6, 2012, EPA published a notice
of proposed rulemaking (NPR) for the
State of Washington (77 FR 13238) to
partially approve the state’s
infrastructure SIP for the 1997 ozone
NAAQS. Specifically in the NPR, EPA
proposed approval of Washington’s SIP
as meeting the requirements for the
following 110(a)(2) infrastructure

1William T. Harnett, Director, Air Quality Policy
Division, Office of Air Quality Planning and
Standards. “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM, 5 National Ambient Air Quality
Standards.” Memorandum to EPA Air Division
Directors, Regions I-X, October 2, 2007.

elements for the 1997 8-hour ozone
NAAQS: (A), (B), (C), (D)(ii), (E), (F), (G),
(H), (), (K), (L), and (M), except for
portions related to the major source
Prevention of Significant Deterioration
(PSD) permitting program which is
implemented under a Federal
Implementation Plan codified at 40 CFR
52.2497. Also, as discussed in the NPR,
this action does not address
110(a)(2)(D)(i) and 110(a)(2)(1). The
public comment period for EPA’s NPR
closed on April 5, 2012. EPA received
no comments on the proposed action.
Accordingly, EPA is taking final action
to approve the provisions as discussed
in the NPR.

II. Scope of Action

This partial SIP approval does not
extend to sources or activities located in
”Indian Country” as defined in 18
U.S.C. 1151.2 Consistent with previous
Federal program approvals or
delegations, EPA will continue to
implement the Act in Indian Country
because Washington did not adequately
demonstrate authority over sources and
activities located within the exterior
boundaries of Indian reservations and
other areas of Indian Country. The one
exception is within the exterior
boundaries of the Puyallup Indian
Reservation, also known as the 1873
Survey Area. Under the Puyallup Tribe
of Indians Settlement Act of 1989, 25
U.S.C. 1773, Congress explicitly
provided state and local agencies in
Washington authority over activities on
non-trust lands within the 1873 Survey
Area. Therefore, EPA’s proposed SIP
approval applies to sources and
activities on nontrust lands within the
1873 Survey Area.

II1. Final Action

EPA is approving the January 24,
2012, SIP submittal from the State of
Washington to demonstrate that the SIP
meets the requirements of section
110(a)(1) and (2) of the CAA for the
NAAQS promulgated for ozone on July
18, 1997. EPA is approving the
following section 110(a)(2)
infrastructure elements for Washington

2”Indian country” is defined under 18 U.S.C.
1151 as: (1) All land within the limits of any Indian
reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of
any patent, and including rights-of-way running
through the reservation, (2) all dependent Indian
communities within the borders of the United
States, whether within the original or subsequently
acquired territory thereof, and whether within or
without the limits of a State, and (3) all Indian
allotments, the Indian titles to which have not been
extinguished, including rights-of-way running
through the same. Under this definition, EPA treats
as reservations trust lands validly set aside for the
use of a Tribe even if the trust lands have not been
formally designated as a reservation.
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for the 1997 ozone NAAQS: (A), (B), (C),
(D)D), (B), (1), (G), (H), (J), (K), (L), and
(M), except for portions related to the
major source Prevention of Significant
Deterioration (PSD) permitting program
which is implemented under a Federal
Implementation Plan codified at 40 CFR
52.2497. EPA is taking no action on
infrastructure elements (D)(i) and (I) for
the 1997 ozone NAAQS. This action is
being taken under section 110 of the
CAA.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as

appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 23, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
Matter, and Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 4, 2012.
Michelle L. Pirzadeh,
Deputy Regional Administrator, Region 10.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et. seq.
Subpart WW—Washington

m 2. Section 52.2491 is added to read as
follows:

§52.2491 Section 110(a)(2) infrastructure
requirements.

On January 24, 2012, Washington
Department of Ecology submitted a
certification to address the requirements
of CAA Section 110(a)(1) and (2) for the
1997 8-hour ozone NAAQS. EPA
approves the submittal as meeting the
following 110(a)(2) infrastructure
elements for the 1997 8-hour ozone
NAAQS: (A), (B), (C), (D)(ii), (E), (F), (G),
(H), (), (K), (L), and (M), except for
portions related to the major source
Prevention of Significant Deterioration
(PSD) permitting program which is
implemented under a Federal
Implementation Plan codified at 40 CFR
52.2497.

[FR Doc. 2012—-12491 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 51 and 54

[WC Docket Nos. 10-90, 07-135, 05-337,
03-109; GN Docket No. 09-51; CC Docket
Nos. 01-92, 96-45; WT Docket No. 10-208;
FCC 11-161]

Connect America Fund; A National
Broadband Plan for Our Future;
Establishing Just and Reasonable
Rates for Local Exchange Carriers;
High-Cost Universal Service Support

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission (Commission) published in
the Federal Register of May 8, 2012, a
document announcing the Office of
Management and Budget (OMB)
approval of information collections
associated with the Commission’s;
Connect America Fund; A National
Broadband Plan for Our Future;
Establishing Just and Reasonable Rates
for Local Exchange Carriers; High-Cost
Universal Service Support, Report and
Order, (Order), released on November
18, 2011. That notice was consistent
with the Order, which stated that the
Commission would publish a document
in the Federal Register announcing the
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effective date of those rules once it
receives OMB approval. This document
corrects information in the
SUPPLEMENTARY INFORMATION section of
that document.

DATES: Effective on May 24, 2012.

FOR FURTHER INFORMATION CONTACT: Alex
Minard, Wireline Competition Bureau,
(202) 418-7400; Email:
Alexander.Minard@fcc.gov.

SUPPLEMENTARY INFORMATION: The
Commission published a document in
the Federal Register of May 8, 2012, (77
FR 26987), announcing OMB’s approval
of information collections associated
with the Commission’s Order, released
on November 18, 2011. That notice was
consistent with the Order, which stated
that the Commission would publish a
document in the Federal Register
announcing the effective date of those
rules once it receives OMB approval.

In rule FR Doc. 2012-10631 published
at 77 FR 26987, May 8, 2012 make the
following correction. On page 26988, in
the third column, in the third
paragraph, in the second parenthetical
of the paragraph, remove “five” and add
in its place “two”.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2012-12674 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 10-90, 07-135, 05-337,
03-109; GN Docket No. 09-51; CC Docket
Nos. 01-92, 96-45; WT Docket No. 10-208;
FCC 12-52]

Connect America Fund; A National
Broadband Plan for Our Future;
Establishing Just and Reasonable
Rates for Local Exchange Carriers;
High-Cost Universal Service Support

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) reconsiders and clarifies
certain aspects of the USF/ICC
Transformation Order in response to
various petitions for reconsideration
and/or clarification. We grant in part
and deny in part petitions relating to
certain aspects of eligible
telecommunications carrier (ETC)
reporting obligations, while maintaining
our overall framework for ETC

accountability. We also grant in part and
deny in part a petition relating to
universal service support adjustments
for carriers with artificially low local
rates, making a minor adjustment in the
timing for the sampling of rates to be
used in calculating any such
adjustments. We also clarify certain
implementation details for both the
reporting requirements and the rate
floor requirement. In addition, we make
a minor adjustment to the rule relating
to the calculation of baseline support for
competitive carriers serving remote
areas of Alaska. We also clarify that the
framework established for rate-of-return
companies to extend broadband upon
reasonable request would take into
account any unique circumstances, such
as backhaul costs, that may impact the
ability of such companies, in Alaska or
elsewhere, to extend broadband to their
customers. We also deny a number of
other requests relating to support for
carriers serving Alaska. We deny a
request to reconsider which 12 months
of revenues will be considered for
purposes of defining Eligible Recovery.
Finally, we deny a request to reconsider
the use of tariff forecasts for calculating
the baseline for rate-of-return carriers.
DATES: Effective June 25, 2012, except
for the amendments made to §54.313(h)
in this document, which contain
information collection requirements that
are not effective until approved by the
Office of Management and Budget. The
Federal Communications Commission
will publish a document in the Federal
Register announcing the effective date
for that section.

FOR FURTHER INFORMATION CONTACT:
Alexander Minard, Wireline
Competition Bureau, (202) 418-7400 or
TTY: (202) 418—0484 and Victoria
Goldberg, Wireline Competition Bureau,
(202) 418-1520.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Order on Reconsideration in WC Docket
Nos. 10-90, 07-135, 05-337, 03-109;
GN Docket No. 09-51; CC Docket Nos.
01-92, 96—45; WT Docket No. 10-208;
FCC 12-52, released on May 14, 2012.
The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street SW., Washington, DC 20554.
Or at the following Internet address:
http://transition.fcc.gov/Daily Releases/
Daily Business/2012/db0514/FCC-12-
52A1.pdf.

I. Introduction

1. In this Order, we reconsider and
clarify certain aspects of the USF/ICC
Transformation Order, 76 FR 73830,

November 29, 2011, in response to
various petitions for reconsideration
and/or clarification. The USF/ICC
Transformation Order represents a
careful balancing of policy goals,
equities, and budgetary constraints. This
balance was required in order to
advance the fundamental goals of
universal service and intercarrier
compensation reform within a defined
budget while simultaneously providing
sufficient transitions for stakeholders to
adapt. While reconsideration of a
Commission’s decision may be
appropriate when a petitioner
demonstrates that the original order
contains a material error or omission, or
raises additional facts that were not
known or did not exist until after the
petitioner’s last opportunity to present
such matters, if a petition simply
repeats arguments that were previously
considered and rejected in the
proceeding, due to the balancing
involved in this proceeding, we are
likely to deny it.

2. With this standard in mind, in this
Order we take several limited actions
stemming from reconsideration
petitions. We grant in part and deny in
part petitions relating to certain aspects
of eligible telecommunications carrier
(ETC) reporting obligations, while
maintaining our overall framework for
ETC accountability. We also grant in
part and deny in part a petition relating
to universal service support adjustments
for carriers with artificially low local
rates, making a minor adjustment in the
timing for the sampling of rates to be
used in calculating any such
adjustments. We also clarify certain
implementation details for both the
reporting requirements and the rate
floor requirement. In addition, we make
a minor adjustment to the rule relating
to the calculation of baseline support for
competitive carriers serving remote
areas of Alaska. We also clarify that the
framework established for rate-of-return
companies to extend broadband upon
reasonable request would take into
account any unique circumstances, such
as backhaul costs, that may impact the
ability of such companies, in Alaska or
elsewhere, to extend broadband to their
customers. We also deny a number of
other requests relating to support for
carriers serving Alaska. We deny a
request to reconsider which 12 months
of revenues will be considered for
purposes of defining Eligible Recovery.
Finally, we deny a request to reconsider
the use of tariff forecasts for calculating
the baseline for rate-of-return carriers.


http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0514/FCC-12-52A1.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0514/FCC-12-52A1.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0514/FCC-12-52A1.pdf
mailto:Alexander.Minard@fcc.gov

Federal Register/Vol. 77, No. 101/ Thursday, May 24, 2012/Rules and Regulations

30905

II. Reporting Requirements

A. Reporting Requirements for State-
Designated ETCs

3. In the USF/ICC Transformation
Order, we extended the annual
reporting requirements to all recipients
of high-cost/Connect America Fund
(CAF) support. Previously, our rules
required annual reports only from
federally-designated ETCs. A number of
petitioners oppose requiring state-
designated ETCs to file § 54.313 annual
reports. The Rural Associations argued
in their petition that we should respect
the rights and discretion of the states.
Petitioners also argued that it would be
unfair to require state-designated ETCs
to report in 2012 on information they
were not previously required to
maintain. USTelecom and other
commenters asked that we clarify that
we intended to preempt state reporting
requirements. Finally, USTelecom
argued that the Commission violated the
Paperwork Reduction Act (PRA) by not
seeking approval from the Office of
Management and Budget for the
expanded application of the
requirements in § 54.313(a)(1) through
(a)(6) to state-designated ETCs and
because “[t]he new reporting
requirements amount to a scatter-shot
data collection effort—in many cases
with no potential to add any value to
Commission decision-making.”

1. No Exemption for State-Designated
ETCs

4. Rural Associations assert that the
USF/ICC Transformation Order
“provides no evidence of inadequate,
negligent or otherwise unsatisfactory
monitoring of state-designated ETCs by
state commissions during the more than
14 years that they have been responsible
for that task.” This assertion ignores the
discussion in the Order, 76 FR 76623,
December 8, 2011, of the GAO’s
criticism of the lack of accountability for
recipients of high-cost support due to
lack of uniformity in reporting
requirements among the states. As
NCTA noted in its comments,
“reporting is an essential element of
every government subsidy program” We
decline to exempt state-designated ETCs
from the reporting requirements
imposed by new § 54.313. Petitioners
have neither presented new evidence
nor raised new arguments that persuade
us to reconsider including state-
designated ETCs within § 54.313’s
purview.

2. No Preemption of State Reporting
Requirements

5. We next deny USTelecom’s request
to clarify that we intended to preempt

state reporting requirements when we
implemented new §54.313. As we
stated in the USF/ICC Transformation
Order, the federal reporting
requirements in § 54.313 are intended to
““serve as a baseline requirement for all
ETCs.” Indeed, Congress expressly
provided the states a regulatory role in
this area. We did not preempt the states
from imposing state-specific reporting
requirements, as long as those
additional reporting requirements do
not create burdens that thwart
achievement of the universal service
reforms adopted by the Commission.
Parties have provided no evidence that
the states will act in a way that burdens
the federal support mechanism in
response to the changes implemented by
the USF/ICC Transformation Order and
thus have neither presented new
evidence nor raised arguments that
persuade us to reconsider our decisions
in this regard.

6. We also note that we do not expect
state-designated ETCs to report to the
Commission information in their 2012
filing that they were not previously
required to collect. As the Wireline
Competition Bureau stated in the
Clarification Order, it would be
impossible for entities that were not
previously required to collect and report
the information required by § 54.313
with respect to their provision of voice
service in 2011 to report such
information to the Commission. But if a
state-designated ETC is subject to a state
requirement to report some or all of this
information annually to the state, then
the ETC should file a copy of any
relevant information with the
Commission in 2012. Requiring a state-
designated ETC to file with the
Commission the same information it
already reports to a state commission
imposes at most a minimal burden.

3. Paperwork Reduction Act Procedural
Requirements

7. We disagree with the premise of
USTelecom’s argument that the
Commission has violated the PRA by
extending § 54.313(a)(1) through (a)(6)’s
new reporting requirements to state-
designated ETCs. In fact, the
Commission sought and has received
OMB approval for these provisions. Nor
are we persuaded by USTelecom’s
general argument that the reporting
requirements add no value to
Commission decision making. As we
explained in the USF/ICC
Transformation Order, these
requirements are necessary and
appropriate “to ensure the continued
availability of high-quality voice
services and monitor progress in
achieving our broadband goals and to

assist the FCC in determining whether
the funds are being used appropriately.”
We find that Petitioners have neither
presented new evidence nor raised
arguments that persuade us to
reconsider our decisions in this regard.

B. Reporting Requirements for Carriers
Whose Support Is Being Phased Down

8. Certain petitioners and commenters
argue that it is unreasonable to impose
the new reporting obligations on
competitive ETCs whose support is
being phased down. In the USF/ICC
Transformation Order, we stated that
such ETCs “will not be required to
submit any of the new information or
certifications below related solely to the
new broadband public interest
obligations, but must continue to submit
information or certifications with
respect to their provision of voice
service.” As the Bureau clarified in the
USF/ICC Clarification Order,
competitive ETCs that have been
designated by the Commission are
required to file information with respect
to their provision of voice service
during 2011, as previously required by
§54.209 of the Commission’s rules.
These competitive ETCs, who have been
subject to these reporting obligations
since Commission designation, are not
subject to new reporting obligations,
and we therefore do not find it
unreasonable to continue to impose this
reporting obligation. More generally, all
competitive ETCs are required to offer
voice service throughout the designated
study area, and the Commission has an
obligation to ensure these ETCs, who
will continue to receive support until
the completion of the phase down, are
complying with this requirement.
Moreover, many state-designated
competitive ETCs are already subject to
reporting obligations related to the
provision of USF-supported voice
service. For these reasons, we conclude
it is reasonable to require competitive
ETCs to comply with annual reporting
obligations during their phase-down,
and we deny the request for
reconsideration. Those filings will be
due on the same date as reports filed by
other ETCs, as discussed more fully
below.

C. Filing Deadline

9. In the USF/ICC Transformation
Order, we established a filing deadline
of April 1 for annual reports pursuant to
new §54.313, with reporting under a
number of those subsections not
beginning until 2013 or later. A number
of petitioners and commenters argued
that April 1 was an unrealistic deadline
for the new financial reporting imposed
by §54.313(f)(2). These petitioners and
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commenters argue that: (1) Many of the
affected carriers have never been
audited before; (2) some carriers do not
close their books until the end of the
first quarter; (3) many carriers are often
still awaiting various financial
documents on April 1; and (4) RUS
Form 479 filings are not due until April
30. AT&T also argued that ETCs
operating in multiple states would have
difficulty meeting an April 1 deadline.
Most of those petitioners argued that a
filing deadline of July 1 or later would
be reasonable. Additionally, USTelecom
noted in its Petition that states do not
need a six-month lead time in order to
complete their section 254(e) annual
certifications. On reconsideration, we
conclude that moving the annual filing
deadline three months later in the year
would be appropriate. Because we are
moving the filing deadline from April 1
to July 1, we decline to provide the
automatic 60-day extension sought by
the Alaska Rural Coalition.

10. We hereby revise the filing
deadline under § 54.313 to July 1. We do
not, however, change the years in which
the various filings begin to be due.
Many states do not require annual
reporting until on or after July 1, and
they still have sufficient time to provide
the annual section 254(e) certifications
to the Commission by October 1.

11. We also revise the filing deadline
in §54.1009(a) for annual reports
required of recipients of Mobility Fund
Phase I support. In the USF/ICC
Transformation Order, the Commission
established April 1 as the deadline for
Mobility Fund Phase I recipients to
submit their annual reports. In
establishing the same filing deadline as
that required for submission of annual
reports pursuant to new §54.313, the
Commission aimed to minimize the
administrative burden on Mobility Fund
recipients that are subject to the new
ETC annual reporting requirements
under § 54.313 by permitting them to
satisfy their Mobility Fund reporting
requirements in a separate section of
their report filed under § 54.313.
Consequently, in order to maintain the
uniform deadline for filing of these
annual reports, we also move the
Mobility Fund annual report filing
deadline from April 1 to July 1.

12. We also revise the penalty
deadlines in § 54.313(j). The Rural
Associations argue in their petition that
the penalties imposed by § 54.313(j) are
“far more onerous than similar prior
rules that applied to individual high-
cost support mechanisms because it
reduces an ETC’s entire USF and CAF
support.” In fact, however, the
Commission merely extended existing
rules that applied to federally

designated ETCs to all ETCs. These
mechanisms are necessary because they
“incent prompt filing of requisite
certifications and information necessary
to calculate support amounts * * *
[and] to ensure that support is being
used for the intended purposes.” By
moving the filing deadline from April 1
to July 1, carriers will have sufficient
time to file their annual reports. ETCs
that are unable to file their annual
reports in a timely manner without
cause will receive reduced levels of
support commensurate with the lateness
of their filings. Thus, a carrier that files
late will not immediately lose all
support. Rather, that support will be
prorated for each quarter the filing is
late. Those carriers that need more time
can request a waiver, as needed,
pursuant to the Commission’s rules.

13. We also take this opportunity to
clarify that federally designated ETCs
should file their § 54.313 annual reports
with the commissions of the states in
which they operate and with the Tribal
authorities, as appropriate. As the
Commission noted in the USF/ICC
Transformation Order, states are not
required to file certifications with the
Commission with respect to carriers that
do not fall within their jurisdiction.
However, consistent with the
partnership between the Commission
and the states to preserve and enhance
universal service, and our recognition
that states will continue to be the first
place that consumers may contact
regarding consumer protection issues, in
the Order we encouraged states to bring
to our attention issues and concerns
about all carriers operating within their
boundaries, including information
regarding non-compliance with our
rules by federally-designated ETCs. We
also stated in the Order that we
encourage Tribal governments, where
appropriate, to report to the
Commission any concerns about non-
compliance with our rules by all
recipients of support operating on Tribal
lands. Ensuring that the relevant Tribal
government has access to the annual
reports of any ETC operating on Tribal
lands is a critical component of the trust
relationship with those Tribal
governments.

D. Document Retention Period

14. In the USF/ICC Transformation
Order, we imposed a 10-year document
retention period on all ETCs receiving
high-cost support. USTelecom and
CenturyLink argued that we should
reduce the new 10-year document
retention period and reinstate the
original 5-year retention period
previously contained in § 54.202(e). We
are not persuaded, as we conclude that

a longer period of time is necessary for
purposes of litigation under False
Claims Act cases. Thus, we decline to
revise the 10-year document retention
period set forth in § 54.320. USTelecom
further argued in its Petition that,
should the Commission decline to
reconsider the new ten-year retention
period, the rule should apply only to
“records accumulated from the effective
date of the rule going forward.”” While
we agree that § 54.320 should apply
prospectively only, we disagree with US
Telecom on what constitutes
prospective application. The new
retention period shall apply to all
covered documents in existence as of
the effective date of §54.320. The rule
as so interpreted is a permissible,
prospective application of a new rule
because it does not affect or penalize
past behavior but instead affects only
conduct going forward.

III. Reporting of End User Rates

15. Discussion. We grant the request
of the Independent Telephone and
Telecommunications Alliance and the
Rural Associations (Joint Petitioners)
with regard to the sampling date for the
rate filing, and also to permit mid-year
updates to reflect changes to rates.
However, we deny the Rural
Associations’ and Accipiter’s petitions
for reconsideration.

16. As discussed above, we are
changing the date that ETCs must file
their annual § 54.313 reports, including
data required for the rate floor, from
April 1 to July 1. Consistent with this
broader change to § 54.313, we also
change the sampling date set forth in
§54.313(h) from January 1 to June 1.
The Commission’s intent in specifying
January 1 was to select a date relatively
close to the annual filing deadline, but
with the change of the annual filing
deadline to July 1, we conclude that a
six-month gap between the original
sampling date of January 1 and the new
reporting date of July 1 is too long.
Thus, we change the sampling date to
June 1. Moreover, this conforming rule
change addresses Joint Petitioners’
request that carriers be permitted
additional time to implement rate
changes to maintain their eligibility for
support before reductions begin on July
1, 2012.

17. In addition, we agree that carriers
should be permitted to file mid-year
updates when their rates and/or
associated fees increase in a way that
would reduce or eliminate the amount
of any associated support reductions.
Permitting mid-year updates in such
instances will ensure that only carriers
with artificially low rates still in effect
will face support reductions. As
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discussed in the USF/ICC
Transformation Order, the fund should
not be used to subsidize local rates far
below the national average; however,
where carriers have raised their rates, it
is appropriate for us to take that into
account. Accordingly, we amend our
rules to add an optional filing for
carriers to report increases in their local
service rates or applicable state fees.
Specifically, such carriers may report
their revised rates and fees, as of
December 1, on January 2 of each year.
This mid-year update will be optional
for any carrier that has increased local
service rates or applicable state fees and
which, therefore, would have a smaller
reduction in high-cost universal service
support. If, for instance, a carrier reports
rates and state fees as of June 1st that
are below the applicable benchmark, but
then its rates and/or fees increase on
October 1st, it may report those
increased rates and/or fees in its January
2nd update, so that USAC can modify
the support reductions for the
remainder of the year. If the rates and/
or fees increase after the June 1st
sampling date to a level above the
applicable rate floor, such that the
carrier no longer would be subject to
any reduction due to the rate floor, it
may notify USAC of those increased
rates in the January 2nd filing. Carriers
do not need to report these rates in
subsequent annual filings, as long as
they remain greater than or equal to the
applicable benchmark for the rate floor.
We also make a corresponding change
in our rule to address situations where
rates and/or fees are reduced after the
June 1st annual sampling date. The mid-
year update will be required for any
carrier when local service rates and/or
applicable state fees decrease after the
June 1st sampling date, which would
lead to an increased reduction in high-
cost universal service support. The mid-
year update is required only if the local
service rate or state fee reduction results
in a reportable rate that is below the rate
floor and would therefore be required
pursuant to the annual filing. USAC will
use the updated local service rates and
state fees to determine the support
reduction beginning with January
support payments and continue until
the next rate floor filing. We note that
collecting these mid-year updates will
require additional approval from the
Office of Management and Budget
pursuant to the Paperwork Reduction
Act. The mid-year update will not,
therefore, take effect until the
Commission has received such
approval.

18. In addition, we make minor
corrections to our rules to make clear

that the residential local rate needs only
to be reported to the extent that the sum
of that rate, and state regulated fees as
specified below, is below the effective
rate floor, rather than requiring the
reporting of all rates. To the extent the
local rate plus relevant fees is above the
relevant benchmark, there is no need for
USAC to have this information in order
to calculate any support reductions for
lines that fall before the rate floor. We
note, however, that all ETCs will be
required to report voice and broadband
price offerings, which could include
rates above the rate floor benchmark,
once the Bureau specifies the format for
the pricing and service comparability
survey and obtains PRA approval. We
also note that USAC may collect
additional data, subject to PRA
approval, as necessary to validate the
carriers’ rate floor filings. We also
clarify an inadvertent inconsistency that
exists between the text of the Order and
the text of the rules regarding which
rates must be reported. We clarify that
carriers are required to report all rates
for residential local voice service that
are under the specified rate floor, and
not just rates that are denominated “R—
1” rates or “flat” rates. The language
used in paragraph 594 of the Order that
carriers ‘“‘must report their flat rate for
residential local service to USAC so that
USAC can calculate reductions in
support levels for those carriers with R1
rates below the specified rate floor”
therefore should have read “must report
their rates for residential local service to
USAC so that USAC can calculate
reductions in support levels for those
carriers with local residential rates
below the specified rate floor” to be
consistent with the adopted rule. It is
necessary to apply the rate floor to all
local residential service rates in order to
avoid subsidization of rural rates that
are significantly lower than the
nationwide urban average, as intended
by the Commission in adopting the rate
floor.

19. In response to a petition for
clarification from the Vermont Public
Service Board, we clarify what
constitutes the local rate for purposes of
the rate floor. For local service provided
pursuant to measured or message rate
plans—in which customers do not
receive unlimited local calling, but
instead pay a per-minute or per-call
charge for some or all calls—the local
service rate reported by carriers should
reflect the basic rate for local service
plus the additional charges incurred for
measured service, using the mean
number of minutes or message units for
all customers subscribing to that rate
plan multiplied by the applicable rate

per minute or message unit. Measured
service plans typically, but not always,
include some units for additional
usage—whether the units are minutes or
calls—beyond the basic plan. The local
service rate to be reported for purposes
of the rate floor should include
additional charges for measured service
only to the extent that the average
number of units used by subscribers to
that rate plan exceeds the number of
units that are included in the plan.
Where measured service plans have
multiple rates for additional units, such
as peak and off-peak rates, the
calculation should reflect the average
number of units that subscribers to the
rate plan pay at each rate. Providers
therefore should report a local rate for
purposes of the rate floor that accurately
reflects the amount that end users are
actually paying for local service.
Additionally, we clarify that the same
methodology will apply to calculating
the “R1” or “1FR” Rate Ceiling
Component Charge that limits rate
increases for end users associated with
intercarrier compensation reforms. In
particular, this methodology should be
used by carriers that do not tariff a flat
rate for residential local service that
includes unlimited local calling, i.e., the
local service rate reported by such
carriers should reflect the basic rate for
local service of the measured or message
rate plan, plus the additional charges
incurred for measured service, using the
mean number of minutes or message
units for all customers subscribing to
that rate plan multiplied by the
applicable rate per minute or message
unit. For customers subscribing to
bundled service, carriers should report
the local service rate as tariffed, if
applicable, or as itemized on end-user
bills. If a carrier neither tariffs nor
itemizes the local voice service rate on
bills for bundled services, it may report
the rate of a similar stand-alone local
voice service that it offers to consumers
in that study area. Finally, we take this
opportunity to clarify that the only fees
that may be included for purposes of
meeting the urban rate floor are state
SLCs, state universal service fees, and
mandatory extended area service
charges. As the Commission stated in
paragraph 238 of the USF/ICC
Transformation Order, “we will limit
high-cost support where local end-user
rates plus state regulated fees
(specifically, state SLCs, state universal
service fees, and mandatory extended
area service charges) do not meet an
urban rate floor representing the
national average of local rates plus such
state regulated fees.” Accordingly, other
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state fees, such as state 911 fees, may
not be included.

20. We next deny the Rural
Associations’ request for
reconsideration. Adopting a rate
benchmark of two standard deviations
below the nationwide average urban rate
could result in a rate benchmark so low
as to be meaningless. In any event, the
Rural Associations have not provided
any analysis to support its request, other
than to note that the Commission has
previously used a standard deviation
analysis to set a different type of rate
benchmark. In that case, the
Commission used a standard deviation
analysis as part of a framework to
ensure that basic voice service rates in
rural, high-cost areas served by non-
rural carriers were not significantly
higher than in urban areas. Here the
Commission addressed a different
issue—ensuring that federal universal
service does not subsidize basic voice
service rates that are artificially low.
Adopting the Rural Associations’
proposal would undermine this goal.
Moreover, the USF/ICC Transformation
Order states that a voice rate will be
presumed to be reasonable if it falls
within two standard deviations above
the national average. Adopting the Rural
Associations’ proposal would require us
to reconsider the broader determination
that it is inappropriate for consumers
across the country to subsidize the cost
of service for some consumers that pay
local service rates that are significantly
lower than the national urban average,
which we decline to do.

21. Similarly, we are unpersuaded by
Accipiter’s request to abandon the rate
floor altogether. A state ratemaking
authority may decide to exercise its
discretionary authority in a manner that
prevents a carrier from avoiding the
support reduction associated with low
rates, but that would not change the fact
that the carrier has excessively low rates
and may, in fact, be an indication that
the carrier does not require additional
subsidization to service the community.
The local rate floor is not intended to
address broadband rates or components
within bundled rates other than voice
service, and as such Accipiter’s
argument regarding its ability to offer
bundled services is irrelevant; here, all
we are looking at is the rate for local
voice service. The Commission sought
comment on issues relating to
comparability of pricing for broadband
in the Further Notice, 76 FR 78384,
December 16, 2011. Finally, we decline
to eliminate the rate floor based on
Accipiter’s unsupported suggestions of
possible competitive harm. We are not
persuaded that the appropriate response
to unsubsidized competitors with low

rates is to provide greater subsidies for
the incumbent carrier in the competitive
areas. Accordingly, we deny Accipiter’s
petition for reconsideration.

IV. Universal Service Support for
Alaska

22. In this section, we address
petitions for reconsideration filed by
General Communications, Inc. (GCI) and
by the Alaska Rural Coalition relating to
several universal service issues in
Alaska.

23. At the outset, however, we note
that the State of Alaska has expressed
concern with the Commission’s use of
the term ““Tribal lands” as that term
relates to areas of Alaska. In the USF/
ICC Transformation Order, the
Commission adopted a definition of
“Tribal lands” for the purposes of high-
cost support. Though it does not object
to the definition of “Tribal lands”
adopted by the Commission, the State of
Alaska asserts that the use of the term
“Tribal lands” might engender
confusion in light of Alaska’s unique
circumstances, and it suggests that
Commission should have used the term
“Tribal lands and Alaska Native
Regions” instead to reduce the
possibility of such confusion. We
decline to adopt the term proposed by
the State of Alaska because we conclude
that doing so could create more
confusion than it might resolve, given
the varying legal status of the other
types of land included within the
defined term Tribal lands. We clarify,
however, that the use of the term Tribal
lands in this context was not intended
to alter the legal status of such lands for
purposes unrelated to high-cost support.

24. In the USF/ICC Transformation
Order, the Commission for the first time
established ubiquitous mobile service as
a universal service goal. To meet this
goal, the Commission established a new
support mechanism for mobile
competitive ETCs within the CAF—the
Mobility Fund—and provided for a five-
year transition away from the support
mechanism under which such carriers
previously received support. For most
competitive ETCs, that five-year period
begins on July 1, 2012. However, for
competitive ETCs serving remote areas
in Alaska, the Commission delayed the
beginning of the five-year transition
period by two years and further
provided that any phase-down of
support would only commence
following implementation of Mobility
Fund Phase II, including its Tribal
component. During that two-year
period, the Commission established an
interim cap for remote parts of Alaska,
modeled on the state-by-state interim
cap that was established in the 2008

Interim Cap Order, 73 FR 37882, July 2,
2008.

A. GCT’s Petition for Reconsideration

25. GCI requests that the Commission
reconsider several aspects of how the
USF/ICC Transformation Order
rationalizes support for competitive
ETCs serving remote parts of Alaska.
GCI first asks that we reconsider the
decision to transition support away
from the identical support rule, under
which competitive ETCs previously
received universal service funding, to
the Mobility Fund. GCI argues: ‘“Before
commencing cuts to Remote Alaska
support, the Commission should review
the results of its Mobility Fund and
Connect America Fund mechanisms, as
well as the impact of capped support, to
determine whether they, in fact, would
provide sufficient support for Remote
Alaska.”

26. While we appreciate the
significant challenges that carriers
serving Alaska face, we are not
persuaded that we should reconsider
the transition from the prior identical
support system to the Mobility Fund for
competitive ETCs serving remote
portions of Alaska. In the Order, the
Commission concluded that ““[i]t is clear
that the current system [of support for
competitive ETCs] does not efficiently
serve the nation.” In particular, the
Commission noted, the identical
support rule, under which support for
competitive ETCs had long been
provided, “d[id] not provide
appropriate levels of support for the
efficient deployment of mobile services
in areas that do not support a private
business case for mobile voice and
broadband.” To the contrary, ‘“support
levels generated by the identical support
rule bear no relation to the efficient cost
of providing mobile voice service in a
particular geography,” and, as a
consequence, support in some areas was
excessive while support in other areas
may have been set too low. And so in
some areas, multiple competitive ETCs,
each with its own facilities, might
receive support, while in others, no
carrier would seek to serve the area. For
these and the many other reasons set out
in the Order, the Commission
eliminated the identical support rule.

27. We see no persuasive reason why
we should maintain the identical
support rule in Alaska given our
conclusion that it is an inefficient,
poorly targeted mechanism for
distributing support to competitive
ETCs. Instead, we remain committed to
transitioning to an efficient, incentive-
based mechanism for ongoing support of
mobile service. Because the Commission
provided that support for carriers
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serving remote areas of Alaska would
not begin to be phased down until after
Mobility Fund Phase II, including its
Tribal component, was implemented,
support levels for these areas in Alaska
will generally remain unchanged until
the replacement mechanism is in place.
We will monitor the performance of all
of the new support mechanisms, and, if
circumstances warrant, we will adjust
them as appropriate. But we are not
persuaded now that they will fail to
provide appropriate and sufficient
support, and we therefore decline to
modify the rules as requested.

28. In the alternative, GCI proposes
that we make two changes to the interim
cap for remote areas of Alaska and
revise the baseline amount from which
carriers will be phased down after the
two-year delay. First, GCI asks that we
modify the scope of the interim cap
adopted for remote areas of Alaska in
the USF/ICC Transformation Order. As
adopted, the delayed phase-down
applies only to carriers that previously
had elected to take advantage of the
Covered Locations exception to the 2008
interim cap, which permitted carriers to
receive uncapped support (i.e., to be
exempt from the cap) if they certified
that they served Tribal areas (i.e., areas
“covered” by the exception). GCI
requests that we modify that rule so that
all competitive ETCs serving remote
Alaska would be included in the cap,
and that the cap be expanded to account
for the support such carriers previously
received.

29. There is only one carrier that
serves portions of remote areas of
Alaska but did not take advantage of the
Covered Locations exception: The
competitive ETC Dobson
Communications, which was acquired
by AT&T several years ago. Under the
old interim cap, carriers like AT&T that
did not certify that they served Covered
Locations received less support per line
than carriers that did so certify. GCI
proposes that we include AT&T in the
remote Alaska mechanism, but continue
to provide AT&T with the lower support
amount per line that it received by
virtue of not taking advantage of the
Covered Location exception.

30. GCI argues that including AT&T in
the delayed phase-down for remote
Alaska will improve incentives for
participating carriers to make
investments in unserved and
underserved areas in remote Alaska. GCI
notes that adding AT&T to the remote
Alaska mechanism would increase the
total size of the cap for remote Alaska
and would reduce each carrier’s relative
share of the total, which means that
every time a carrier gains a customer
(relative to other carriers), the operation

of the cap would result in more of the
incremental support associated with
that customer “coming from” other
carriers rather than the carrier itself. In
addition, GCI claims that excluding
AT&T from the remote Alaska
mechanism would separately reduce
AT&T’s incentive to invest in those
areas.

31. We are not persuaded that we
should modify the rule as GCI requests.
We note that GCI does not dispute that
the cap mechanism provides incentives
to make investments in unserved and
underserved areas. Rather, GCI argues
that its proposal would enhance those
incentives. But, while GCI may be
correct that, theoretically, a smaller pie
(and larger relative shares) means less
reward (and thus less incentive) for
improving a carrier’s position relative to
its competitors, the opposite is true
about the incentives to avoid losing
relative position. That is, with a smaller
pie (and larger shares), each carrier has
a greater incentive to ensure that it does
not lose customers relative to others
(and, if others are gaining customers, to
ensure that it gains customers
proportionately). The incentive
argument thus cuts both ways, and we
do not find it compelling. Moreover, it
is unclear how much the purported
differences in incentives, over this time
frame, would actually alter carriers’
behavior.

32. Nor are we persuaded that AT&T
should be added to the remote Alaska
mechanism in order to preserve AT&T’s
incentives to invest. AT&T did not
previously take advantage of the
Covered Locations exception to the
interim cap, which would have
provided it with significantly more
support. It is speculative that including
AT&T in the remote Alaska mechanism
would have any material effect on
AT&T’s plans for investment in Alaska
or its conduct vis-a-vis other
competitive ETCs in the state. Indeed, in
this regard, we note that AT&T neither
sought reconsideration of this aspect of
the Order nor responded to GCI's
proposal. Finally, we note that
including AT&T in the cap mechanism
would increase the total cost of the cap.
We are not inclined to modify the
mechanism to make it more costly when
the benefit to doing so is as speculative
as it would be in this case. For these
reasons, we decline to alter the remote
Alaska interim cap as GCI requests. GCI
subsequently offered an alternative
proposal to mitigate the budget impact
of including AT&T in the delayed
phase-down mechanism. Specifically,
GCI proposed that AT&T’s support be
calculated under the delayed phase-
down in the manner GCI previously

proposed, and then reduced further by
the reduction factor applicable to other
carriers (i.e., 20 percent in the first year,
40 percent in the second year, and so
on). We decline to adopt this revised
proposal as well. We note that it is hard
to predict precisely what effect this
change would have on the total cost of
the delayed phase-down compared to
our existing rules—it could increase the
total cost if other carriers like GCI were
to “take away”’ some of AT&T’s support
through the operation of the cap
mechanism, albeit by less than
including AT&T without phasing down
AT&T’s support. It would also add
significant complexity to the calculation
of support amounts. Moreover, nothing
in GCI’s revised proposal alters our
assessment of GCI's arguments about the
incentives carriers would face under its
proposal

33. Second, GCI asks that we
reconsider the calculation of the remote
Alaska interim cap amount. As adopted,
the rules provide that the interim cap
shall be equal to the sum of support
carriers subject to the delayed phase-
down received in 2011. GCI suggests
that, rather than using the amount of
support disbursed in 2011 to set the cap,
we should set it by multiplying the
number of lines such carriers report on
March 30, 2012 (reflecting lines served
as of September 30, 2011) by the per-
line support amounts in effect on
December 31, 2011. GCI asserts that
doing so would be more consistent with
the purpose of the delayed phase-down
mechanism, “to ‘preserve newly
initiated services and facilitate
additional investment in still unserved
and underserved areas.”” GCI argues
that ““[a]s written, the rules do not
preserve funding for newly initiated
services.” As GCI explains, there is
normally a delay of 10—12 months
between the time service is provided
and the time support is received for that
service—i.e., a delay of 10-12 months
between the time a carrier adds a line
and when the carrier gets support for
that line. Accordingly, GCI asserts, “the
rules as written in effect cap Remote
Alaska funding based on deployments
as they existed more than a year ago,
and fail to fully reflect the new
deployments to 35 Remote Alaska
villages that occurred in the spring and
summer of 2010 and 2011.”

34. We are not persuaded that we
should alter the interim cap baseline as
GCI suggests. The criticisms of the
identical support rule—that, among
other things, there was no reason to
believe it set support amounts at the
right level—apply to its operation in
Alaska, as elsewhere. In the USF/ICC
Transformation Order, the Commission
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did not conclude that, in order to
preserve newly initiated services and
facilitate investment, it was necessary to
permit support levels to continue to rise
to what carriers might have anticipated
they might have received in the future
under that rule. Rather, the Commission
concluded that the appropriate means to
preserve newly initiated services and to
facilitate additional investment would
be to provide a “‘slower transition path”
from current support levels—to ensure
that the aggregate amount of support to
remote areas of Alaska was not reduced
prematurely. The Commission’s chosen
approach, it explained, “balance[d] the
need to control the growth in support to
competitive ETCs in uncapped areas
and the need to provide a more gradual
transition for the very remote and very
high-cost areas in Alaska to reflect the
special circumstances carriers and
consumers face in those communities.”
GCI has not provided any evidence that
would call the Commission’s
conclusions on these points into
question. Accordingly, we decline to
alter the rule in the manner proposed.

35. Finally, GCI requests that we
revise the rules relating to the
calculation of each carrier’s baseline of
support—the amount, at the end of the
two-year delay, from which each carrier
will phase down over the subsequent
five years. As adopted, the rules provide
that the baseline amount from which
carriers will be phased down, for
carriers subject to the delayed transition
for remote Alaska, should be equal to
the amount each such carrier received
in 2013. GCI proposes that we modify
this baseline in two respects. First, GCI
proposes that the baseline not be set
“until the delayed phase-down for
Remote Alaska actually begins, i.e., the
later of July 1, 2014, or the
implementation of Mobility Fund Phase
11, including its Tribal component.”
Second, GCI proposes, each carrier’s
baseline should be set “based on the
actual line count during the last
complete month prior to the
commencement of the support phase-
down, i.e., the latest possible line count
would be used to calculate each per-
study-area support amount.” GCI argues
that making these modifications to the
rules would improve the incentives for
carriers subject to the delayed phase-
down to continue to invest throughout
the delay period.

36. As GCI observes, the rule as
adopted provides no incentive to deploy
new services or add new lines after the
fourth quarter of 2012 (while beginning
to mute incentives to do so even earlier),
because new lines added at that point
will not be considered as part of the
baseline support amount from which

each carrier will be phased down. On
the other hand, by setting each carrier’s
phase-down baseline using that carrier’s
actual line count from the month before
the phase down begins, as GCI proposes,
carriers’ incentives would be
maintained until approximately mid-
2014, when the phase-down for such
carriers is expected to begin. Yet
adopting these proposals will have no
budgetary impact, because total support
distributed to competitive ETCs serving
remote Alaska is limited by the overall
cap amount. That is, the specific
methodology used for calculating each
carrier’s phase-down baseline
determines only each carrier’s relative
share of the total amount of support
available under the cap.

37. We agree with GCI that its
proposed revisions would be an
improvement, because they would
enhance the incentives for carriers to
compete and to deploy facilities,
without, as GCI notes, impacting the
overall budget. For these reasons, we
adopt GCI's proposed revisions and
revise § 54.307(e) accordingly.
Specifically, we alter the rule governing
the calculation of support for carriers
serving remote Alaska to provide that,
rather than freezing support amounts at
the end of 2013, support amounts will
not be frozen under the delayed phase
down mechanism until June 2014 or the
last full month prior to the
implementation of Mobility Fund Phase
11, whichever is later; we also provide
that the baseline amount itself shall be
the annualized monthly support amount
the carrier received for June 2014 or the
last full month prior to the
implementation of Mobility Fund Phase
II, whichever is later. As stated
previously, these changes will not affect
the budget.

B. Alaska Rural Coalition’s Petition

38. The Alaska Rural Coalition also
asks us to reconsider and clarify aspects
of the USF/ICC Transformation Order.
While the Alaska Rural Coalition praises
the decision to delay the phase-down of
support for competitive ETCs serving
remote areas of Alaska, it argues that
rural incumbent carriers serving remote
Alaska should also be afforded a two-
year delay before their own support is
reduced. The Alaska Rural Goalition
states that the Order places ““a
significant burden on small, rural
companies serving remote areas” and
argues that “the same reasons that the
Commission articulated in its delay of
the national five year transition period
[for competitive ETCs serving remote
Alaska] also warrant a more gradual
adjustment of these reforms [affecting
incumbent carriers] for the remote areas

of Alaska in order to reflect the special
circumstances for these remote,
extremely high cost areas.”

39. We decline to adopt the Alaska
Rural Coalition’s suggestion. We
disagree that the reasons that underlay
the Commission’s decision to delay the
transition for competitive ETCs serving
remote Alaska apply to incumbent
carriers like the Coalition’s members.
The Commission adopted the delayed
transition for competitive carriers in
order to ensure that support would not
be reduced until after the mechanism
that will provide ongoing support
targeted at such carriers—the Mobility
Fund Phase II, including its Tribal
component—is operational. As
explained in the Order, the delayed
phase-down would help “preserve
newly initiated services and facilitate
additional investments in still unserved
and underserved areas during the
national transition to the Mobility
Funds.” In contrast, support
mechanisms for rate-of-return carriers
like the members of the Alaska Rural
Coalition already exist. Moreover,
although some rate-of-return carriers
will receive less support based on the
Commission’s decision to place
reasonable limits on expenses and to
phase out mechanisms that were
outdated and not operating as intended,
other rate-of-return carriers will see
little change in support, and yet others
will see increases in support. Given this,
we are not persuaded that a blanket
delay of reforms to the existing
mechanisms for incumbent carriers
serving remote Alaska would serve the
public interest.

40. The Alaska Rural Coalition also
asks that we reconsider and relax
certain broadband requirements that the
Commission adopted in this proceeding.
The USF/ICC Transformation Order
imposed a general obligation that
carriers receiving high-cost universal
service support offer broadband with
defined speed, latency, and capacity
characteristics. The Commission set an
initial broadband speed requirement of
at least 4 megabits per second
downstream and 1 megabit per second
upstream The Commission recognized,
however, that these requirements may
prove impractical for carriers reliant on
satellite backhaul facilities and therefore
relaxed those obligations for carriers
with no access to terrestrial backhaul,
instead allowing 1 megabit per second
downstream and 256 kilobit per second
upstream speed requirement with no
capacity or latency requirement. The
Commission stated that the limited
exception would not apply to carriers
that do have access to terrestrial
backhaul facilities but object to the cost
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of that backhaul. In addition, the
Commission provided rate-of-return
carriers like the Alaska Rural Coalition’s
members with flexibility in meeting
their buildout obligations, requiring
them to provide broadband meeting the
defined service characteristics on
reasonable request, rather than
ubiquitously by a date certain.

41. The Alaska Rural Coalition asks
that we reconsider these requirements
in two respects. First, the Alaska Rural
Coalition objects to the requirements
imposed on carriers reliant on satellite
backhaul, claiming that it “is not
convinced that current satellite offerings
can reliably meet” the relaxed speed
requirements for such carriers. The
Coalition asks that “further
consideration * * * be given to the cost
and realistic capacity of the satellites
serving Alaska.” But the Alaska Rural
Coalition provides no information about
satellite capacity limitations. Indeed,
the Coalition does not even actually
assert that meeting the relaxed
requirements will, in fact, pose a
challenge at all. On this record, we are
not convinced that we should modify
these requirements.

42. The Alaska Rural Coalition also
asks that we clarify or reconsider the
Commission’s conclusion that a carrier
may not take advantage of the relaxed
broadband requirements if terrestrial
backhaul is available to the carrier, but
the carrier objects to the cost of
obtaining it. For example, the Coalition
explains, terrestrial backhaul may be
newly present in some areas of Alaska,
but carriers may not be able to get access
to it at any price, while in other areas,
the cost may “far exceed[] the cost of
purchasing satellite backhaul, an
already cost-prohibitive solution.” The
Alaska Rural Coalition further observes
that the buildout requirement applicable
to rate-of-return carriers—that they
deploy broadband “‘on reasonable
request”’—provides some potential for
flexibility, and it asks whether a request
should be deemed unreasonable if the
cost of purchasing terrestrial middle
mile service to provide broadband
service exceeds the high-cost support
available for that line. ACS seconds the
Coalition’s concern, arguing that the
Commission should clarify that
backhaul is not ““available” if it cannot
be had “at a price reasonably
comparable to prices for backhaul links
between urban areas.”

43. We appreciate the concerns raised
by the Alaska Rural Coalition and ACS
that it may not be cost-effective to serve
certain customers due to the high cost
of backhaul. Rather than granting a
blanket exemption of the broadband
obligations established for rate-of-return

companies in the USF/ICC
Transformation Order, we clarify, as the
Alaska Rural Coalition requests, that our
current rules provide sufficient
flexibility to take into account any
unique circumstances that may impact
the ability of rate-of-return companies to
extend broadband to their customers,
including backhaul costs. As the
Coalition notes, rate-of-return carriers
are required to provide service meeting
the specified characteristics on
reasonable request, which, the
Commission explained in the Order,
was an obligation similar to the voice
deployment obligation many of those
carriers were already subject to. This
obligation, enforced in the first instance
by the relevant ETC-designating
authority (generally the state), permits
these entities to take into account
backhaul costs or other unique
circumstances that may make it cost-
prohibitive to extend service to
particular customers, in Alaska or any
other area. We intend to carefully
monitor developments in this regard
and will consider making further
clarifications or revisions if necessary.

44. We further conclude that it would
be premature to modify the deployment
requirements applicable to price cap
carriers like ACS. Phase I of the Connect
America Fund is designed to reach a
significant number of relatively low-cost
locations for which there is nevertheless
no business case for deployment
without support. Areas that may be
more expensive to deploy broadband to,
such as those served by satellite
backhaul, will be addressed in ongoing
proceedings to implement CAF Phase II,
which will employ a model to
determine the forward-looking cost of
providing broadband to a service area
on a granular basis. We conclude that
ACS’s concerns are more properly
considered in the context of the effort to
develop appropriate support levels in
CAF Phase II, and we therefore decline,
at this time, to modify our rule relating
to backhaul availability.

45. The Alaska Rural Coalition also
requests that we clarify that the new
local rate benchmark, which reduces
high-cost support to incumbent carriers
that offer very low rates, applies to
competitive ETCs in Alaska, or, if it
does not already apply to such carriers,
that we extend the rate benchmark to
them. The Coalition argues that
imposing the rate floor on all carriers
receiving high-cost support is necessary
to avoid creating a ““significant
competitive disadvantage for anyone
competing against” a competitive ETC
that is not subject to the rate floor.

46. We take this opportunity to clarify
that the rate floor does not apply to

competitive ETCs; it applies only to
incumbent carriers. To eliminate any
potential confusion, we modify
§54.318(c) of our rules accordingly.
Further, we decline to extend the rate
floor to competitive ETCs. Imposing a
rate floor on competitive ETCs would be
administratively complicated and time-
consuming. Most competitive ETCs are
mobile wireless carriers, not landline
carriers, and because mobile wireless
service is sold in different ways, it is not
at all obvious how a rate floor could be
quickly implemented for such carriers.
We also do not find the Alaska Rural
Coalition’s competitive parity argument
compelling in light of the changes that
have already been made to support for
competitive ETCs, both wireline and
wireless. We note, for example, that
existing rules provide that support for
competitive ETCs will be phased down
in most areas of the Nation. Even in
remote areas of Alaska, funding under
the identical support rule is being
phased out, albeit on a delayed basis.
Moreover, even in the near term, for
carriers serving remote areas of Alaska
competitive ETC per-line support will
decrease as total lines increase as a
result of the USF/ICC Transformation
Order’s cap on such support. The
Alaska Rural Coalition focuses on one
rule in isolation, in effect arguing that
the Commission’s reform is not
competitively neutral. However, as we
discussed in the USF/ICC
Transformation Order, “[tlhe
competitive neutrality principle does
not require all competitors to be treated
alike, but ‘only prohibits the
Commission from treating competitors
differently in ‘unfair’ ways.””” Given the
other rule changes that competitive
ETCs face that rate-of-return carriers do
not, the rule as applied to incumbents
is not unfair. For these reasons, we
decline to alter the rules as requested by
the Alaska Rural Coalition.

V. Intercarrier Compensation

A. Definition of Fiscal Year for
Calculation of Eligible Recovery

47. Discussion. We deny the Rural
Associations’ request. The Rural
Associations provide no explanation of
why using the period July 1, 2010
through June 30, 2011 is more “fully
and fairly representative of prior-year
operations.” Given the significant and
ongoing decline of minutes of use across
the industry, with minutes-of-use
declining at rates in excess of 10 percent
per year, the Rural Associations’
proposed time period would, by basing
recovery on an earlier time period with
correspondingly greater demand, likely
permit greater recovery from consumers,
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through the Access Recovery Charge
(ARC) and CAF, than would use of the
Fiscal Year definition adopted in the
USF/ICC Transformation Order.
Additionally, the Rural Associations
have not quantified the impact of their
proposed change on consumers or the
budget for the CAF. We are likewise
unpersuaded that using an earlier
period would provide greater ‘“‘certainty
and closure” as the Rural Associations
assert. Carriers currently are preparing
their filings based upon the dates in the
existing rules and changing them at this
time would potentially disrupt that
process. Accordingly, we decline to
reconsider the fiscal year time period to
be used for determining Eligible
Recovery.

B. Use of Revenue Forecast

48. Discussion. The Rural
Associations fail to demonstrate that the
use of each study area’s actual 2011
interstate revenue requirements would
produce substantially more accurate
baseline amounts. We believe that using
projected settlements associated with
2011 annual interstate switched access
tariff filings—filings which were
deemed lawful, which established the
charges paid by consumers, and which
are based on historical costs—
sufficiently protects the interests of such
carriers.

49. Additionally, making carriers’
actual 2011 interstate revenue
requirement the basis of their recovery
would create opportunity and incentive
for carriers to manipulate their cost
studies to increase their recovery. The
actual interstate revenue requirements
that the Rural Associations suggest we
use had not been filed at the time the
Order was adopted. Consequently, in
preparing cost studies, carriers could
adopt study procedures designed to
include costs associated with one-time
events, extraordinary depreciation, etc.
that could improperly increase a
carrier’s Rate-of-Return Baseline—and
thus its Eligible Recovery—for years to
come. The Rural Associations cite
“review and verification by
independent auditors, NECA review
procedures, state regulators and other
entities”” as sufficient to allay concerns
that “cost studies might be manipulated
* * * Given the very significant
incentives that the rural carriers’
proposed approach would create to
increase costs—allowing them to in
effect “lock in” higher recovery each
year for at least the next several years
based upon a single cost study—we are
not persuaded that the processes the
Rural Associations identify provide
sufficiently robust protections compared
to using tariff forecasts filed before the

USF/ICC Transformation Order was
adopted. Moreover, we note that any
carrier may petition for a Total Cost and
Earnings Review if it believes the
allowed recovery is insufficient. The
request for reconsideration on this
matter is therefore denied.

VI. Procedural Matters

A. Paperwork Reduction Act

50. This Third Order on
Reconsideration contains new
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
has been or will be submitted to the
Office of Management and Budget
(OMB) for review under section 3507(d)
of the PRA. OMB, the general public,
and other Federal agencies are invited to
comment on the new information
collection requirements contained in
this proceeding.

B. Final Regulatory Flexibility Act
Certification

51. The Regulatory Flexibility Act
(RFA) requires that agencies prepare a
regulatory flexibility analysis for notice-
and-comment rulemaking proceedings,
unless the agency certifies that “the rule
will not have a significant economic
impact on a substantial number of small
entities.” The RFA generally defines
“small entity”” as having the same
meaning as the terms “small business,”
“small organization,” and “‘small
governmental jurisdiction.” In addition,
the term ““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A small business concern is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

52. We hereby certify that the rule
revisions in this Third Order on
Reconsideration will not have a
significant economic impact on a
substantial number of small entities.
This Order adopts several revisions to
our rules. First, we modify certain of our
reporting requirements. Second, we
change the sampling date for reporting
end user rates. Third, we create a mid-
year rate filing update that is voluntary
for carriers that increase rates and
mandatory for carriers that reduce rates
and that are otherwise subject to the
annual rate filing requirement. Fourth,
we alter our rules so that the capped
support mechanism for competitive
Eligible Telecommunications Carriers
serving remote areas of Alaska will
continue until the phase down of
support begins, and we set each carrier’s

baseline amount for the phase down
period as the carrier’s support amount
for the last full month prior to the
beginning of the phase down. We
conclude that these minor revisions,
though they may possibly have some
impact on some carriers, are not likely
to have a significant economic impact
on a substantial number of small
entities. The Commission will send a
copy of this Order, including this
certification, to the Chief Counsel for
Advocacy of the Small Business
Administration. In addition, the Order
(or a summary thereof) and certification
will be published in the Federal
Register.

C. Congressional Review Act

53. The Commission will send a copy
of this Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act.

VII. Ordering Clauses

54. Accordingly, It is ordered,
pursuant to the authority contained in
sections 1, 2, 4(i), 201-206, 214, 218—
220, 251, 252, 254, 256, 303(r), 332, and
403 of the Communications Act of 1934,
as amended, and section 706 of the
Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154(i), 201-206, 214,
218-220, 251, 252, 254, 256, 303(r), 332,
403, 1302, and §§1.1 and 1.429 of the
Commission’s rules, 47 CFR 1.1, 1.429,
that this Third Order on
Reconsideration is adopted, effective
June 25, 2012, except for those rules and
requirements involving Paperwork
Reduction Act burdens, which shall
become effective immediately upon
announcement in the Federal Register
of OMB approval.

55. It is further ordered that part 54
of the Commission’s rules, 47 CFR part
54, is amended as set forth, and such
rule amendment shall be effective June
25, 2012, except for those rules and
requirements involving Paperwork
Reduction Act burdens, which shall
become effective immediately upon
announcement in the Federal Register
of OMB approval.

56. It is ]‘IL)lrther ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and §1.429 of
the Commission’s rules, 47 CFR 1.429,
the Petition for Reconsideration of
Alaska Rural Coalition is granted in part
to the extent described herein, and is
denied in part to the extent described
herein.

57. It is further ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and §1.429 of
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the Commission’s rules, 47 CFR 1.429,
the Petition for Reconsideration of
United States Telecom Association is
granted in part to the extent described
herein, and is denied in part to the
extent described herein.

58. It is further ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and § 1.429 of
the Commission’s rules, 47 CFR 1.429,
the Petition for Reconsideration of Rock
Hill Telephone Company d/b/a
Comporium, Lancaster Telephone
Company d/b/a Comporium, Fort Mill
Telephone Company d/b/a Comporium,
PBT Telecom, Inc. d/b/a Comporium,
and Citizens Telephone Company d/b/a
Comporium is granted in part to the
extent described herein, and is denied
in part to the extent described herein.

59. It is further ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and § and
1.429 of the Commission’s rules, 47 CFR
1.429, the Petition for Reconsideration
of National Exchange Carrier
Association, Inc., Organization for the
Promotion and Advancement of Small
Telecommunications Companies, and
Western Telecommunications Alliance
is granted in part to the extent described
herein, and is denied in part to the
extent described herein.

60. It is further ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and § 1.429 of
the Commission’s rules, 47 CFR 1.429,
the January 23, 2012 Joint Petition for
Clarification of the Independent
Telephone and Telecommunications
Alliance, National Exchange Carrier
Association, National
Telecommunications Cooperative
Association, Organization for the
Promotion and Advancement of Small
Telecommunications Companies, and
Western Telecommunications Alliance
is granted.

61. It is further ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and §1.429 of
the Commission’s rules, 47 CFR 1.429,
the Petition for Reconsideration of
Accipiter Communications Inc. is
denied in part.

62. It is further ordered that, pursuant
to the authority contained in section 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 405, and §1.429 of
the Commission’s rules, 47 CFR 1.429,
the Petition for Reconsideration of
General Communication, Inc., is granted
to the extent provided herein and
denied to the extent provided herein.

63. It is further ordered that, pursuant
to the authority contained in § 1.3 of the
Commission’s rules, 47 CFR 1.3, the
Petition for Waiver of Crocket
Telephone Company Inc., Peoples
Telephone Company, and West
Tennessee Telephone Company, Inc., is
dismissed.

64. It is further ordered that, pursuant
to the authority contained in § 1.3 of the
Commission’s rules, 47 CFR 1.3, the
Petition for Waiver of Shoreham
Telephone Company is dismissed.

65. It is further ordered that the
Commission shall send a copy of this
Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

66. It is further ordered, that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 54

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 54 as
follows:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 201, 205,
214, 219, 220, 254, 303(r), 403, and 1302
unless otherwise noted.

Subpart D—Universal Service Support
for High Cost Areas

m 2. Amend § 54.5 by revising the
definition of “Tribal lands” to read as
follows:

§54.5 Terms and definitions.
* * * * *

Tribal lands. For the purposes of
high-cost support, ‘“Tribal lands”
include any federally recognized Indian
tribe’s reservation, pueblo or colony,
including former reservations in
Oklahoma, Alaska Native regions
established pursuant to the Alaska
Native Claims Settlement Act (85 Stat.
688) and Indian Allotments, see
§54.400(e), as well as Hawaiian Home
Lands—areas held in trust for native

Hawaiians by the state of Hawaii,
pursuant to the Hawaiian Homes
Commission Act, 1920, July 9, 1921, 42
Stat 108, et seq., as amended.

* * * * *

m 3. Amend § 54.307 by:

m a. Revising paragraph (e)(3)(iii);

m b. Removing paragraph (e)(3)(iv)(A);

m c. Redesignating paragraphs

(e)(3)(iv)(B) through (F) as paragraphs

(e)(3)(iv)(A) through (E); and

m d. Revising paragraphs (e)(3)(v)

introductory text, (e)(5), and (e)(7).
The revisions read as follows:

§54.307 Support to a company eligible
telecommunications carrier.
* * * * *

(3) * k%

(iii) Baseline for Delayed Phase Down.
For purpose of the delayed phase down
for remote areas in Alaska, the baseline
amount for each competitive eligible
telecommunications carrier subject to
the delayed phase down shall be the
annualized monthly support amount
received for June 2014 or the last full
month prior to the implementation of
Mobility Fund Phase II, whichever is
later.

(v) Interim Support for Remote Areas
in Alaska. From January 1, 2012, until
June 30, 2014 or the last full month
prior to the implementation of Mobility
Fund Phase II, whichever is later,
competitive eligible
telecommunications carriers subject to
the delayed phase down for remote
areas in Alaska shall continue to receive
the support, as calculated by the
Administrator, that each competitive
telecommunications carrier would have
received under the frozen per-line
support amount as of December 31,
2011 capped at $3,000 per year,
provided that the total amount of
support for all such competitive eligible
telecommunications carriers shall be
capped pursuant to paragraph
(e)(3)(v)(A) of this section.

(5) Implementation of Mobility Fund
Phase II Required. In the event that the
implementation of Mobility Fund Phase
II has not occurred by June 30, 2014,
competitive eligible
telecommunications carriers will
continue to receive support at the level
described in paragraph (e)(2)(iv) of this
section until Mobility Fund Phase II is
implemented. In the event that Mobility
Fund Phase II for Tribal lands is not
implemented by June 30, 2014,
competitive eligible
telecommunications carriers serving
Tribal lands shall continue to receive
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support at the level described in
paragraph (e)(2)(iii) of this section until
Mobility Fund Phase II for Tribal lands
is implemented, except that competitive
eligible telecommunications carriers
serving remote areas in Alaska and
subject to paragraph (e)(3) of this section
shall continue to receive support at the
level described in paragraph (e)(3)(v) of

this section.
* * * * *

(7) Line Count Filings. Competitive
eligible telecommunications carriers,
except those subject to the delayed
phase down described in paragraph
(e)(3) of this section, shall no longer be
required to file line counts beginning
January 1, 2012. Competitive eligible
telecommunications carriers subject to
the delayed phase down described in
paragraph (e)(3) of this section shall no
longer be required to file line counts
beginning July 1, 2014, or the date after
the first line count filing following the
implementation of Mobility Fund Phase
II, whichever is later.

m 4. Amend § 54.313 by revising
paragraphs (a)(10) and (11), (c)(1)
through (4), (d), (e)(3) introductory text,
(f)(1) introductory text, (h), and (j) to
read as follows:

§54.313 Annual reporting requirements
for high-cost recipients.

(a) * K* %

(10) Beginning July 1, 2013. A letter
certifying that the pricing of the
company’s voice services is no more
than two standard deviations above the
applicable national average urban rate
for voice service, as specified in the
most recent public notice issued by the
Wireline Competition Bureau and
Wireless Telecommunications Bureau;
and

(11) Beginning July 1, 2013. The
results of network performance tests
pursuant to the methodology and in the
format determined by the Wireline
Competition Bureau, Wireless
Telecommunications Bureau, and Office
of Engineering and Technology and the
information and data required by this
paragraphs (a)(1) through (7) of this
section separately broken out for both
voice and broadband service.

* * * * *

(C) * * %

(1) By July 1, 2013. A certification that
frozen high-cost support the company
received in 2012 was used consistent
with the goal of achieving universal
availability of voice and broadband,;

(2) By July 1, 2014. A certification that
at least one-third of the frozen-high cost
support the company received in 2013
was used to build and operate
broadband-capable networks used to

offer the provider’s own retail
broadband service in areas substantially
unserved by an unsubsidized
competitor;

(3) By July 1, 2015. A certification that
at least two-thirds of the frozen-high
cost support the company received in
2014 was used to build and operate
broadband-capable networks used to
offer the provider’s own retail
broadband service in areas substantially
unserved by an unsubsidized
competitor; and

(4) By July 1, 2016 and in subsequent
years. A certification that all frozen-high
cost support the company received in
the previous year was used to build and
operate broadband-capable networks
used to offer the provider’s own retail
broadband service in areas substantially
unserved by an unsubsidized
competitor.

(d) In addition to the information and
certifications in paragraph (a) of this
section, beginning July 1, 2013, price
cap carriers receiving high-cost support
to offset reductions in access charges
shall provide a certification that the
support received pursuant to § 54.304 in
the prior calendar year was used to
build and operate broadband-capable
networks used to offer provider’s own
retail service in areas substantially
unserved by an unsubsidized
competitor.

(e] * % %

(3) Beginning July 1, 2014. A progress
report on the company’s five-year
service quality plan pursuant to
§54.202(a), including the following

information:
* * * * *

(f] * * %

(1) Beginning July 1, 2014. A progress
report on its five-year service quality
plan pursuant to § 54.202(a) that
includes the following information:

* * * * *

(h) Additional voice rate data. (1) All
incumbent local exchange carrier
recipients of high-cost support must
report all of their rates for residential
local service for all portions of their
service area, as well as state fees as
defined pursuant to § 54.318(e), to the
extent the sum of those rates and fees
are below the rate floor as defined in
§54.318, and the number of lines for
each rate specified. Carriers shall report
lines and rates in effect as of June 1.

(2) In addition to the annual filing,
local exchange carriers may file updates
of their rates for residential local
service, as well as state fees as defined
pursuant to § 54.318(e), on January 2 of
each year. If a local exchange carrier
reduces its rates and the sum of the
reduced rates and state fees are below

the rate floor as defined in § 54.318, the
local exchange carrier shall file such an
update. For the update, carriers shall
report lines and rates in effect as of
December 1.

* * * * *

(j) Filing deadlines. In order for a
recipient of high-cost support to
continue to receive support for the
following calendar year, or retain its
eligible telecommunications carrier
designation, it must submit the annual
reporting information required by this
section no later than July 1, 2012, except
as otherwise specified in this section to
begin in a subsequent year, and
thereafter annually by July 1 of each
year. Eligible telecommunications
carriers that file their reports after the
July 1 deadline shall receive support
pursuant to the following schedule:

(1) Eligible telecommunication
carriers that file no later than October 1
shall receive support for the second,
third and fourth quarters of the
subsequent year.

(2) Eligible telecommunication
carriers that file no later than January 1
of the subsequent year shall receive
support for the third and fourth quarters
of the subsequent year.

(3) Eligible telecommunication
carriers that file no later than April 1 of
the subsequent year shall receive
support for the fourth quarter of the

subsequent year.
* * * * *

m 5. Amend § 54.318 by revising
paragraphs (a) through (c) and (f) and by
adding paragraphs (h) and (i) to read as
follows:

§54.318 High-cost support; limitations on
high-cost support.

(a) Beginning July 1, 2012, each
carrier receiving high-cost support in a
study area under this subpart will
receive the full amount of high-cost
support it otherwise would be entitled
to receive if its rates for residential local
service plus state regulated fees as
defined in paragraph (e) of this section
exceed a local urban rate floor
representing the national average of
local urban rates plus state regulated
fees under the schedule specified in
paragraph (f) of this section.

(b) Carriers whose rates for residential
local service plus state regulated fees
offered for voice service are below the
specified local urban rate floor under
the schedule below plus state regulated
fees shall have high-cost support
reduced by an amount equal to the
extent to which its rates for residential
local service plus state regulated fees are
below the local urban rate floor,
multiplied by the number of lines for
which it is receiving support.
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(c) This rule will apply only to rate-
of-return carriers as defined in § 54.5
and carriers subject to price cap
regulation as that term is defined in
§61.3 of this chapter.

* * * * *

(f) Schedule. High-cost support will
be limited where the rate for residential
local service plus state regulated fees are
below the local urban rate floor
representing the national average of
local urban rates plus state regulated
fees under the schedule specified in this
paragraph. To the extent end user rates
plus state regulated fees are below local
urban rate floors plus state regulated
fees, appropriate reductions in high-cost
support will be made by the Universal

Service Administrative Company.
* * * * *

(h) If, due to changes in local service
rates, a local exchange carrier makes an
updated rate filing pursuant to section
54.313(h)(2), the Universal Service
Administrative Company will update
the support reduction applied pursuant
to paragraphs (b) and (f) of this section.

(i) For the purposes of this section
and the reporting of rates pursuant to
paragraph 313(h), rates for residential
local service provided pursuant to
measured or message rate plans or as
part of a bundle of services should be
calculated as follows:

(1) Rates for measured or message
service shall be calculated by adding the
basic rate for local service plus the
additional charges incurred for
measured service, using the mean
number of minutes or message units for
all customers subscribing to that rate
plan multiplied by the applicable rate
per minute or message unit. The local
service rate includes additional charges
for measured service only to the extent
that the average number of units used by
subscribers to that rate plan exceeds the
number of units that are included in the
plan. Where measured service plans
have multiple rates for additional units,
such as peak and off-peak rates, the
calculation should reflect the average
number of units that subscribers to the
rate plan pay at each rate.

(2) For bundled service, the
residential local service rate is the local
service rate as tariffed, if applicable, or
as itemized on end-user bills. If a carrier
neither tariffs nor itemizes the local
voice service rate on bills for bundled
services, the local service rate is the rate
of a similar stand-alone local voice
service that it offers to consumers in
that study area.

m 6. Amend § 54.1009 by revising
paragraph (a) introductory text to read
as follows:

§54.1009 Annual reports.

(a) A winning bidder authorized to
receive Mobility Fund Phase I support
shall submit an annual report no later
than July 1 in each year for the five
years after it was so authorized. Each
annual report shall include the
following, or reference the inclusion of
the following in other reports filed with
the Commission for the applicable year:
* * * * *

[FR Doc. 2012—-12544 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket Nos. 11—-116 and 09-158; CC
Docket No. 98—170; FCC 12-42]

Empowering Consumers To Prevent
and Detect Billing for Unauthorized
Charges (““‘Cramming”); Consumer
Information and Disclosure; Truth-in-
Billing Format

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) adopts rules to help
consumers prevent and detect the
placement of unauthorized charges on
their telephone bills, an unlawful and
fraudulent practice commonly referred
to as “cramming.” The rules amend the
Commission’s existing Truth-in-Billing
(TiB) rules, build on existing industry
efforts to prevent cramming, and apply
to wireline telephone carriers. The fact
that the number of complaints received
by the FCC, the Federal Trade
Commission, and state agencies remains
high and the widespread nature of
cramming are strong evidence that
current voluntary industry practices
have been ineffective to prevent
cramming and make clear the need for
additional protection for consumers.
DATES: Effective May 24, 2012, except
47 CFR 64.2401 (a)(3) and (f), which
contain modified information collection
requirements that have not been
approved by the Office of Management
and Budget (OMB). The Commission
will publish a separate document in the
Federal Register announcing the
effective date of those sections.
ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Lynn Ratnavale,
Lynn.Ratnavale@fcc.gov or (202) 418—

1514, or Melissa Conway,
Melissa.Conway@fcc.gov or (202) 418—
2887, of the Consumer and
Governmental Affairs Bureau. For
additional information concerning the
Paperwork Reduction Act information
collection requirements contained in
document FCC 12—42, contact Cathy
Williams, Federal Communications
Commission, at (202) 418—-2918, or via
email Cathy.Williams@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order (R&0), FCC 12—42, adopted
on April 27, 2012 and released on April
27,2012, in CG Docket Nos. 11-116 and
09-158, and CC Docket No. 98-170. The
R&O adopts some of the rules proposed
in the Commission’s Notice of Proposed
Rulemaking (NPRM), FCC 11-106;
published at 76 FR 52625, August 23,
2011. In the NPRM, the Commission
sought comment on measures to address
cramming. Specifically, the Commission
proposed that wireline telephone
companies disclose to consumers
information about blocking of third-
party charges and place third-party
charges in a separate bill section from
all telephone company charges. The
Commission further proposed that
wireline and wireless telephone
companies, on their bills and on their
Web sites, notify subscribers that they
can file complaints with the
Commission, provide Commission
contact information for filing
complaints, and provide a link to the
Commission’s complaint Web site on
their Web sites. Simultaneously with
the R&O, the Commission also issued a
Further Notice of Proposed Rulemaking
in CG Docket Nos. 11-116 and 09-158,
and CC Docket No. 98—-170. The full text
of the R&0 and copies of any
subsequently filed documents in this
matter will be available for public
inspection and copying via ECFS, and
during regular business hours at the
FCC Reference Information Center,
Portals II, 445 12th Street SW., Room
CY-A257, Washington, DC 20554. They
may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street SW., Room CY-B402,
Washington, DC 20554, telephone: (202)
488-5300, fax: (202) 488-5563, or
Internet: www.bcpiweb.com. This
document can also be downloaded in
Word or Portable Document Format
(PDF) at http://www.fcc.gov/guides/
cramming-unauthorized-misleading-or-
deceptive-charges-placed-your-
telephone-bill. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
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email to fcc504@fcc.gov or call the
Consumer and Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (TTY).

Final Paperwork Reduction Act of 1995
Analysis

The R&O contains modified
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, will invite the general public
to comment on the information
collection requirements contained in the
R&O as required by the PRA of 1995,
Public Law 104-13 in a separate notice
that will be published in the Federal
Register. In addition, the Commission
notes that pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C. 3506
(c)(4), the Commission previously
sought specific comment on how it
might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.
In this present document, the
Commission has assessed the potential
effects of the various policy changes
with regard to information collection
burdens on small business concerns,
and finds that these requirements will
benefit many companies with fewer
than 25 employees because they help
address cramming without requiring a
specific format for new disclosures or
bill changes. In addition, the
Commission has described the impacts
that might affect small businesses,
which includes most businesses with
fewer than 25 employees, in the Final
Regulatory Flexibility Analysis.

Synopsis

1. In the R&O, the Commission adopts
rules requiring: (1) Wireline telephone
carriers that currently offer blocking of
third-party charges to clearly and
conspicuously notify consumers of this
option on their bills, Web sites, and at
the point of sale; (2) wireline telephone
carriers that place on their telephone
bills charges from third parties to place
non-carrier third-party charges in a
distinct bill section separate from all
carrier charges; and (3) wireline
telephone carriers that place on their
telephone bills charges from third
parties to provide separate subtotals for
carrier and non-carrier charges. These
rules reflect an important step beyond
the existing TiB rules by requiring
additional clear and conspicuous
disclosures and by requiring clearer and
distinct separation of carrier and non-
carrier charges.

Rules To Prevent Cramming From
Happening

2. The Commission adopts a rule that
wireline carriers clearly and
conspicuously notify—at the point of
sale, on each bill, and on their Web
sites—consumers of blocking options
they offer. There is significant record
support for this requirement. State and
public interest commenters generally
support more consumer disclosure and
education, but question whether
disclosure requirements alone are the
most effective means to combat
cramming. Carriers urge the
Commission not to adopt any sort of
disclosure requirement. The
Commission disagrees with the carriers
that generally oppose clear and
conspicuous disclosure of existing
blocking options, but affords carriers the
flexibility to implement the requirement
in the manner that best accomplishes
the goal of the rule within the context
of each carrier’s individual Web site,
bill, and point-of-sale scripts. This
flexibility should enable carriers to
avoid unnecessary costs while
providing effective disclosures.

Rules To Help Consumers Detect
Cramming After It Happens

3. The Commission adopts a rule that
wireline carriers that place on their
telephone bills charges from third
parties for non-telecommunications
services must place those charges in a
distinct section of the bill separate from
carrier charges. Carriers also must
clearly and conspicuously identify and
disclose separate subtotals for charges
from carriers and from non-carrier third
parties on the payment page of bills. For
consumers who do not receive a paper
bill, subtotals must be clearly and
conspicuously displayed in an
equivalent location and in any bill total
that is provided to the consumer before
the consumer has the opportunity to
access an electronic version of the bill,
such as in a transmittal email message,
on a payment portal, or on a Web page.
The Commission believes that these
requirements are critical to enabling
consumers to detect the most common
types of unauthorized charges on their
telephone bills. Importantly, the rule
does not prohibit carriers from using the
same basic format for all third-party
charges, provided the format otherwise
complies with Commission rules.
Although a carrier’s compliance with
the rule will be determined on a case-
by-case basis, a carrier might seek to
comply by, for example, designating
“Part A” of its bill for carrier charges
and “Part B” for non-carrier charges.
Similarly, a carrier may prefer “Part A”

for its own charges, “Part B” for third-
party carrier charges, and “Part C” for
non-carrier third-party charges. With
clear and conspicuous labeling of each
section of the bill, such formats likely
would comply with the Commission’s
requirements. The Commission does not
mandate any specific format and
carriers have flexibility to develop their
own solutions. This rule does not
change carrier billing for bundled
services. This rule is an incremental
step forward from the status quo where
many carriers already separate carrier
and non-carrier charges on their bills,
but may not place the non-carrier third-
party charges in a distinct bill section or
otherwise clearly and conspicuously
differentiate between carrier and non-
carrier charges.

Implementation

4. It likely will take carriers longer to
make changes to their billing systems
than to provide the required disclosures
on Web sites and at points of sale. Given
this and the time it will take to obtain
OMB approval of these rules, the
Commission concludes that it is
reasonable to require carriers to
implement required changes to their
billing systems within 60 days after
publication in the Federal Register of a
notice that OMB approval has been
obtained, and to require carriers to
implement required disclosures on their
Web sites and at their points of sale
within 15 days after such notice.

Legal Issues

5. Communications Act: Section
201(b) of the Act provides authority for
it to adopt the new rules. This section
requires that carrier practices “for and
in connection with”
telecommunications services must be
just and reasonable. The new rules are
an incremental outgrowth of the TiB
rules that have been in place for more
than a decade. Billing for
telecommunications services is an
integral part of the provision of
telecommunications services.

First Amendment: The new rules do
not unconstitutionally burden carrier
speech. Untruthful or misleading
commercial speech does not enjoy First
Amendment protections. Nor does
misleading speech or speech concerning
unlawful activity raise First
Amendment concerns. A substantial
percentage of non-carrier third-party
charges are unauthorized, and many of
the unauthorized charges are fabricated
or otherwise fraudulent in violation of
state and federal laws.

6. Thus, it appears that a significant
percentage of the speech that the rules
target is not protected by the First
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Amendment. Nevertheless, as the rules
require speech in the form of mandatory
disclosure and related format
requirements, the First Amendment is
implicated. The more lenient Zauderer
(Zauderer v. Office of Disciplinary
Counsel, 471 U.S. 626 (1985)) standard
rather than the intermediate Central
Hudson (Central Hudson Gas and
Electric Corp. v. Public Service
Commission, 447 U.S. 557 (1980))
standard applies to the rules adopted in
the R&O. By giving consumers greater
ability to identify and prevent
fraudulent telephone charges, the rules
are ‘‘reasonably related” to the
government’s interest of preventing
cramming. Therefore, the rules easily
satisfy the Zauderer standard. And,
even under the three-part Central
Hudson standard, the rules pass
constitutional muster. Under the first
part of the Central Hudson test, the
Commission finds a substantial interest
in assisting consumers in detecting and
preventing placement of fraudulent,
unauthorized charges on their telephone
bills. With respect to the second prong,
the rules advance the government’s
substantial interest.

7. Finally, the last prong is satisfied
because the rules are proportionate to
the substantial interest as an
incremental, moderate approach to the
prevention of cramming. The rules are
narrowly crafted so that they are no
more extensive than necessary to further
the objective of enhancing the ability of
consumers to detect and to prevent
unauthorized charges on their telephone
bills, and thus they satisfy the third
prong of Central Hudson.

Final Regulatory Flexibility Analysis

8. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated into
FCC 11-106 Notice of Proposed
Rulemaking (NPRM). The Commission
sought written public comments on the
proposals contained in the NPRM,
including comments on the IRFA. None
of the comments filed in this proceeding
were specifically identified as
comments addressing the IRFA;
however, comments that address the
impact of the proposed rules and
policies on small entities are discussed
below. This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

Need for, and Objectives of, the
Proposed Rules

9. The record confirms that cramming
is a significant and ongoing problem
that has affected wireline consumers for
over a decade, and drawn the notice of
Congress, states, and other federal

agencies. The substantial volume of
wireline cramming complaints that the
Commission, FTC, and states receive
underscores the ineffectiveness of
voluntary industry practices and
highlights the need for additional
safeguards. Although the Commission
has addressed cramming as an
unreasonable practice pursuant to
section 201(b) of the Act, there had been
no rules that specifically address this
practice. In the R&'O, the Commission
adopts measures under the TiB rules to
help consumers detect and prevent the
placement of unauthorized charges on
their telephone bills. The rules strike an
appropriate balance between
maximizing consumer protection and
avoiding imposing undue burdens on
carriers and billing aggregators. These
rules avoid imposing the undue burden
on consumers of eliminating third-party
billing as a convenient means by which
to receive charges. These rules avoid
imposing undue burdens on small
carriers that would raise their billing
costs to an extent that would inhibit
their businesses’ ability to remain
competitive and perhaps stifle
innovation in the marketplace.

10. Blocking is a service many carriers
and billing aggregators already make
available to consumers; the new
requirements will simply make the
information about blocking more
obvious to consumers when they sign
up for telephone service. Requiring a
separate section and separate totals for
third-party non-carrier charges will also
make it easier for a consumer to identify
the services for which they are charged
without requiring an entirely separate
bill or the elimination of such charges
from bills.

Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

11. There were no comments filed in
direct response to the IRFA. Some
commenters, however, raise issues and
questions about the impact the proposed
rules and policies would have on small
entities.

12. Point of Sale Disclosure of
Blocking Options. Although the state
attorneys general, many state public
utility commissions, and public interest
commenters generally believe that the
Commission should adopt additional
measures to combat cramming, these
groups support more disclosure to and
the education of consumers as a general
matter. Some carriers generally oppose
clear and conspicuous disclosure of
existing blocking options. They claim
that required methods of disclosure
would interfere with bill formatting
flexibility, be unnecessary, or be costly.

Nothing in the record convinces the
Commission that it will be unduly
burdensome or costly for carriers to
implement this requirement—especially
since carriers have the implementation
flexibility they requested—given that
that many or most carriers already offer
blocking and notify consumers of
blocking options when consumers
dispute unauthorized charges. Thus,
many carriers will be required only to
expand their existing notification.
Carriers are afforded the flexibility to
implement this requirement in the
manner that best accomplishes the goal
of the rule within the context of each
carrier’s individual Web site, bill, and
point-of-sale scripts. This flexibility
should enable carriers to avoid
unnecessary marketing and billing costs
while still providing effective
disclosures to their consumers.

13. Separate Section of Bill for Non-
Carrier Third-Party Charges. The
Commission adopts the requirement
that where charges for service providers
that are not carriers appear on a
telephone bill, the charges must be
placed in a distinct section of the bill
separate from all carrier charges. There
is significant support for greater
separation of bill charges. While
changes to bill format alone may not be
enough to protect consumers, the
requirement should make it easier for
consumers to detect unauthorized
charges on their bills that are described
so as to appear to be for a
telecommunications service, a common
tactic used to hide unauthorized
charges. The rules do not change
anything with respect to billing for
bundles.

14. Separate Totals for Carrier and
Non-Carrier Charges. The Commission
requires carriers to clearly and
conspicuously disclose separate
subtotals for charges from carriers and
charges from non-carrier third parties on
the payment page of their bills. For
consumers who do not receive a paper
bill, these subtotals must be clearly and
conspicuously displayed in an
equivalent location and in any bill total
that is provided to the subscriber before
the subscriber has the opportunity to
access an electronic version of the bill,
such as in a transmittal email message
or on a Web page. One of the reasons
consumers have difficulty detecting
unauthorized charges is that these
charges often are at or near the end of
bills. By requiring separate subtotals on
the payment page, which usually is the
first page of a paper bill, the
Commission addresses these concerns
and guards against the unintended
consequence that the requirement to
place non-carrier third-party charges in
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a distinct section of the bill could be
implemented in a way that exacerbates
problems associated with such charges
being near the end of a bill. Requiring
separate subtotals on the payment page
also helps to alert consumers that their
bill contains non-carrier third-party
charges and that these charges are
detailed in a distinct section of the bill.
This requirement also should help
consumers to be aware that their
telephone bills may contain non-carrier
charges.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

15. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the adopted rules. The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. Under the Small
Business Act, a ““small business
concern’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

16. Incumbent Local Exchange
Carriers (“Incumbent LECs”’). Neither
the Commission nor the SBA has
developed a small business size
standard specifically for incumbent
local exchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. Census Bureau data
for 2007, which now supersede data
from the 2002 Census, show that there
were 3,188 firms in this category that
operated for the entire year. Of this
total, 3,144 had employment of 999 or
fewer, and 44 firms had had
employment of 1000 or more. According
to Commission data, 1,307 carriers
reported that they were incumbent local
exchange service providers. Of these
1,307 carriers, an estimated 1,006 have
1,500 or fewer employees and 301 have
more than 1,500 employees.
Consequently, the Commission
estimates that most providers of local
exchange service are small entities that
may be affected by the adopted rules
and policies. Thus, under this category
and the associated small business size
standard, the majority of these

incumbent local exchange service
providers can be considered small.

17. Competitive Local Exchange
Carriers (“‘Competitive LECs”),
Competitive Access Providers (“CAPs”),
Shared-Tenant Service Providers, and
Other Local Service Providers. Neither
the Commission nor the SBA has
developed a small business size
standard specifically for these service
providers. The appropriate size standard
under SBA rules is for the category
Wired Telecommunications Carriers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. Census Bureau data for
2007, which now supersede data from
the 2002 Census, show that there were
3,188 firms in this category that
operated for the entire year. Of this
total, 3,144 had employment of 999 or
fewer, and 44 firms had had
employment of 1,000 employees or
more. Thus under this category and the
associated small business size standard,
the majority of these Competitive LECs,
CAPs, Shared-Tenant Service Providers,
and Other Local Service Providers can
be considered small entities. According
to Commission data, 1,442 carriers
reported that they were engaged in the
provision of either competitive local
exchange services or competitive access
provider services. Of these 1,442
carriers, an estimated 1,256 have 1,500
or fewer employees and 186 have more
than 1,500 employees. In addition, 17
carriers have reported that they are
Shared-Tenant Service Providers, and
all 17 are estimated to have 1,500 or
fewer employees. In addition, 72
carriers have reported that they are
Other Local Service Providers. Of the
72, seventy have 1,500 or fewer
employees and two have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
Shared-Tenant Service Providers, and
Other Local Service Providers are small
entities that may be affected by the
adopted rules.

18. Billing Aggregators. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for providers of billing
aggregation services. The appropriate
size standard under SBA rules is for the
category Other Telecommunications
Services and or Data Processing, Hosting
and Related Services. Under those size
standards, such a business is small if it
has revenue of $25 million of less
annually. Based upon the information
provided by the commenting billing
aggregators, the Commission estimates
that the majority of billing aggregators

are small entities that may be affected
by adopted rules.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

19. The rules adopted in the R&O
require wireline carriers (1) To notify
subscribers clearly and conspicuously,
at the point of sale, on each bill, and on
their Web sites, of the option to block
third-party charges from their telephone
bills, if the carrier offers that option; (2)
to place charges from non-carrier third-
parties in a bill section separate from
carrier charges; and (3) to clearly and
conspicuously disclose separate
subtotals for charges from carriers and
charges from non-carrier third-parties
on the payment page of their bills.
These rules may necessitate that some
common carriers make changes to their
existing billing formats and/or
disclosure materials.

Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

20. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): “(1) the establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”

21. Point of Sale Disclosure of
Blocking Options. In the R&O, the
Commission adopts a requirement that
carriers notify consumers of their
options to block non-carrier third-party
charges from their telephone bills.
Although this requirement imposes
some costs on small carriers, the
requirement is limited to disclosure of
already existing blocking options. This
limitation significantly reduces the
compliance burden. The Commission
concludes that the costs imposed upon
carriers are outweighed by the fact that
consumers would be significantly more
protected from crammed charges
appearing on their telephone bills.

22. Separate Section of Bill for Non-
Carrier Third-Party Charges. In the
R&0, the Commission amends its rules
to require that when service providers
that are not carriers appear on a
telephone bill, the charges must be
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placed in a distinct section of the bill
separate from all carrier charges. This
rule places some burden on carriers, but
the burden is mitigated because no
specific format is mandated. Carriers
have flexibility to develop their own
solutions that comply with the rule as
best works for their size and particular
billing system, thereby reducing the
burden. The rule will make it much
easier for consumers to identify the
charges on their bill that the record
suggests are most likely to be crammed.

23. Separate Totals for Carrier and
Non-Carrier Charges. The Commission
requires carriers to clearly and
conspicuously disclose separate
subtotals for charges from carriers and
charges from non-carrier third parties on
the payment page of their bills. The
separate totals requirement is part-and-
parcel of the separate section for non-
carrier third-party charges. The benefit
to consumers in making their bills more
clear and usable outweighs the burden
on the carrier.

24. The Commission specifically
identified two alternatives to the rules
adopted in the R&O for the purpose of
reducing the economic impact on small
businesses. First, the Commaission
considered requiring all carriers to offer
blocking. Second, the Commission
considered requiring a specific bill
format. However, the Commission
rejected both of these alternatives
because they are more costly to small
businesses.

Congressional Review Act

25. The Commission will send a copy
of the R&0 in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Ordering Clauses

26. Pursuant to the authority found in
sections 1-2, 4, 201, 303(r), and 403 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151-152, 154, 201,
303(r), and 403, the R&0 is adopted.

27. Pursuant to the authority found in
sections 4, 201, 303(r), and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154, 201, 303(r),
and 403, the Commission’s rules are
adopted.

28. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the R&0, including the FRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64

Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends part 64 as follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

Subpart Y—Truth-in-Billing
Requirements for Common Carriers

m 1. The authority citation for part 64 is
amended to read as follows:

Authority: 47 U.S.C. 154, 254(k);
403(b)(2)(B), (c), Pub. L. 104—104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 227, 228, 254(k), 616, and 620
unless otherwise noted.

m 2. Revise the heading for Subpart Y to
read as follows:

Subpart Y—Truth-in-Billing
Requirements for Common Carriers;
Billing for Unauthorized Charges

m 3. Amend § 64.2400 by revising
paragraph (b) to read as follows:

§64.2400 Purpose and scope.

* * * * *

(b) These rules shall apply to all
telecommunications common carriers
and to all bills containing charges for
intrastate or interstate services, except
as follows:

(1) Sections 64.2401(a)(2),
64.2401(a)(3), 64.2401(c), and 64.2401(f)
shall not apply to providers of
Commercial Mobile Radio Service as
defined in § 20.9 of this chapter, or to
other providers of mobile service as
defined in § 20.7 of this chapter, unless
the Commission determines otherwise
in a further rulemaking.

(2) Sections 64.2401(a)(3) and
64.2401(f) shall not apply to bills
containing charges only for intrastate
services.

* * * * *

m 4. Amend § 64.2401 by redesignating
paragraph (a)(3) as paragraph (a)(4), and
add new paragraphs (a)(3) and (f) to read
as follows:

§64.2401 Truth-in-Billing Requirements.

(a] EE

(3) Carriers that place on their
telephone bills charges from third
parties for non-telecommunications
services must place those charges in a
distinct section of the bill separate from
all carrier charges. Charges in each

distinct section of the bill must be
separately subtotaled. These separate
subtotals for carrier and non-carrier
charges also must be clearly and
conspicuously displayed along with the
bill total on the payment page of a paper
bill or equivalent location on an
electronic bill. For purposes of this
subparagraph “equivalent location on
an electronic bill” shall mean any
location on an electronic bill where the
bill total is displayed and any location
where the bill total is displayed before
the bill recipient accesses the complete
electronic bill, such as in an electronic
mail message notifying the bill recipient
of the bill and an electronic link or
notice on a Web site or electronic

payment portal.
* * * * *

(f) Blocking of third-party charges.
Carriers that offer subscribers the option
to block third-party charges from
appearing on telephone bills must
clearly and conspicuously notify
subscribers of this option at the point of
sale, on each telephone bill, and on each
carrier’s Web site.

[FR Doc. 2012-12673 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 383, 384, and 385

[Docket No. FMCSA-2007-27659]

Commercial Driver’s License Testing
and Commercial Learner’s Permit
Standards

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Notice of regulatory guidance
and applicability of “tank vehicle”
definition.

SUMMARY: On May 9, 2011, FMCSA
published a final rule titled
“Commercial Driver’s License Testing
and Commercial Learner’s Permit
Standards.” Among other things, the
rule revised the definition of “tank
vehicle.” The change required
additional drivers, primarily those
transporting certain tanks temporarily
attached to the commercial motor
vehicle (CMV), to obtain a tank vehicle
endorsement on their commercial
driver’s license (CDL). The Agency has
since received numerous questions and
requests for clarification. This notice
responds to questions about the new
definition and the compliance date for
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drivers to obtain the tank vehicle
endorsement.

DATES: Effective date for the regulatory
guidance: May 24, 2012.

Compliance date for the May, 9, 2011
final rule: States must be in compliance
with the requirements in subpart B of
Part 384 (49 CFR part 384) by July 8,
2014.

FOR FURTHER INFORMATION CONTACT:
Robert Redmond, Office of Safety
Programs, Commercial Driver’s License
Division, telephone (202) 366—-5014 or
email robert.redmond@dot.gov.

SUPPLEMENTARY INFORMATION:

Background

On April 9, 2008, FMCSA issued a
notice of proposed rulemaking (NPRM)
to amend the CDL knowledge and skills
testing standards and establish new
minimum Federal standards for States
to issue the commercial learner’s permit
(CLP) (73 FR 19282). On May 9, 2011,
FMCSA published the final rule, which
made a CLP holder subject to virtually
the same requirements as a CDL holder,
including the same driver
disqualification penalties (76 FR 26854).
This final rule also implemented section
4019 of the Transportation Equity Act
for the 21st Century (TEA-21), section
4122 of the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU), and
section 703 of the Security and
Accountability For Every Port Act of
2006 (SAFE Port Act).

For many years, the definition of
“tank vehicle” in 49 CFR 383.5 read:

“Tank vehicle means any commercial
motor vehicle that is designed to transport
any liquid or gaseous materials within a tank
that is either permanently or temporarily
attached to the vehicle or the chassis. Such
vehicles include, but are not limited to, cargo
tanks and portable tanks, as defined in part
171 of this title. However, this definition
does not include portable tanks having a
rated capacity under 1,000 gallons.”

The NPRM proposed to revise the
definition to read:

“Tank vehicle means any commercial
motor vehicle that is designed to transport
any liquid or gaseous materials within a tank
having an aggregate rated capacity of 1,000
gallons or more that is either permanently or
temporarily attached to the vehicle or the
chassis. A commercial motor vehicle
transporting an empty storage container tank,
not designed for transportation, with a rated
capacity of 1,000 gallons or more that is
temporarily attached to a flatbed trailer is not
considered a tank vehicle.” 73 FR 19301.

The final rule further revised the
definition:

“Tank vehicle means any commercial
motor vehicle that is designed to transport

any liquid or gaseous materials within a tank
or tanks having an individual rated capacity
of more than 119 gallons and an aggregate
rated capacity of 1,000 gallons or more that
is either permanently or temporarily attached
to the vehicle or the chassis. A commercial
motor vehicle transporting an empty storage
container tank, not designed for
transportation, with a rated capacity of 1,000
gallons or more that is temporarily attached
to a flatbed trailer is not considered a tank
vehicle.” (Emphasis added.) 76 FR 26878.
The change from the NPRM’s
definition (a single tank with an
aggregate capacity of 1000 gallons) to
that of the final rule (multiple tanks
with an aggregate capacity of 1000
gallons) was made in response to
comments to the rulemaking docket.

Applicability of the Tank Vehicle
Definition to Intermediate Bulk
Containers (IBCs)

The Dangerous Goods Advisory
Council (DGAC) advised the Agency
after publication of the final rule that
the revised definition could have a
dramatic impact on the number of
drivers required to have a tank vehicle
endorsement, especially if IBCs were
considered tanks covered by the
definition. An IBC is a container used
for transport and storage of fluids and
bulk materials. IBCs are generally cubic
in form and, therefore, can transport
more material in the same area than
cylindrically shaped containers.

The DGAC noted that IBCs—which
may have a capacity as high as 3,000
liters but more typically do not exceed
1,000 liters (264 gallons)—are
commonly used to transport liquid
hazardous materials and are subject to
the Department of Transportation’s
hazardous materials regulations. These
packages are frequently transported by
less-than-truckload (LTL) carriers.
DGAC and others have asked whether
FMCSA intended IBCs to be considered
tanks, as that term is used in the “tank
vehicle” definition. If so, many drivers
who had not previously held a tank
vehicle endorsement would be required
to get one.

FMCSA acknowledges the trucking
industry’s concerns. However, the
Agency intended that the revised
definition would cover IBCs secured as
indicated by the definition. For
example, the aggregate capacity of four
or more 1,000-liter IBCs would exceed
the 1,000 gallon threshold. Drivers for
many LTL carriers will therefore need to
obtain a tank vehicle endorsement for
their CDLs in order to maintain
operational flexibility and to qualify to
transport the range of cargo they
normally handle.

The Agency includes in this notice
new regulatory guidance on this issue.

It will be posted to the Agency’s Web
site with previously published
regulatory guidance for the benefit of
interested parties and publishing
companies that reprint the Federal
Motor Carrier Safety Regulations and
guidance.

Load Securement

In response to other questions
submitted to the Agency since the
publication of the final rule on May 9,
2011, FMCSA confirms that the final
rule covers IBCs that are attached to the
vehicle, whether they are secured by
bolts, straps, chains, or by blocking and
bracing. The aggregate capacity of the
tanks, not the details of their
securement, determines the
applicability of the rule. As noted
above, the Agency includes in this
notice new regulatory guidance which
clarifies how the new tank vehicle
definition covers IBCs, and in doing so
emphasizes that the definition covers
tanks that are permanently or
temporarily attached to the vehicle.

American Trucking Associations (ATA)
Petition for Rulemaking

On February 22, 2012, the ATA
petitioned FMCSA to revise the tank
vehicle definition. This notice and the
regulatory guidance address, in part,
some of the issues raised by the petition,
including the applicability of the
definition to IBCs, the transportation of
IBCs manifested as empty or residue,
and the transportation of empty storage
tanks on flatbed vehicles. The Agency
granted the ATA petition on March 30,
2012, and is committed to initiate
notice-and-comment rulemaking that
will seek input on the tank vehicle
definition.

Compliance Date for the Tank Vehicle
Definition Change

The effective date of the final rule was
60 days after publication, or July 8,
2011. While the compliance date for the
State requirements under subpart B of
49 CFR part 384 is three years from the
effective date of the rule, or July 8, 2014,
the definition of tank vehicle is not in
subpart B of part 384 and therefore is
currently effective. States that adopt
amendments to the Federal Motor
Carrier Safety Regulations by reference,
or complete their administrative
adoption procedures relatively quickly,
will be able to take action against a
driver transporting materials in a tank
vehicle without the proper endorsement
before July 8, 2014.

FMCSA recommends that drivers
affected by the tank vehicle definition
obtain the needed endorsement as
quickly as possible or investigate the
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requirements of the States in which they
travel so that they do not transport tanks
in States already requiring the
endorsement.

Commercial Driver’s License
Standards; Requirements and Penalties:
Regulatory Guidance on 49 CFR 383.5,
Definitions

Question: On May 9, 2011, FMCSA
revised the definition of “tank vehicle”
to include any commercial motor
vehicle that is designed to transport any
liquid or gaseous materials within a
tank or tanks having an individual rated
capacity of more than 119 gallons and
an aggregate rated capacity of 1,000
gallons or more that is either
permanently or temporarily attached to
the vehicle or the chassis. Does the new
definition include loaded intermediate
bulk containers (IBCs) or other tanks
temporarily attached to a CMV?

Guidance: Yes. The new definition is
intended to cover (1) a vehicle
transporting an IBC or other tank used
for any liquid or gaseous materials, with
an individual rated capacity of 1,000
gallons or more that is either
permanently or temporarily attached to
the vehicle or chassis; or (2) a vehicle
used to transport multiple IBCs or other
tanks having an individual rated
capacity of more than 119 gallons and
an aggregate rated capacity of 1,000
gallons or more that are permanently or
temporarily attached to the vehicle or
the chassis.

Question: On May 9, 2011, FMCSA
revised the definition of “tank vehicle.”
Does the new definition cover the
transportation of empty intermediate
bulk containers (IBCs) or other tanks, or
empty storage tanks?

Guidance: No. The definition of “tank
vehicle” does not cover the
transportation of empty IBCs or other
tanks when these containers are
manifested as either empty or as residue
on a bill of lading. Furthermore, the
definition of tank vehicle does not cover
the transportation of empty storage
tanks that are not designed for
transportation and have a rated capacity
of 1,000 gallons or more, that are
temporarily attached to a flatbed
vehicle.

Issued on: May 16, 2012.
Anne S. Ferro,
Administrator.
[FR Doc. 2012-12692 Filed 5-23-12; 8:45 a.m.]
BILLING CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 395

Regulatory Guidance on Entering Data
in an Automatic On-Board Recording
Device While Commercial Motor
Vehicle Is in Motion

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of regulatory guidance.

SUMMARY: FMCSA issues regulatory
guidance to clarify that a co-driver may
make entries to an automatic on-board
recording device (AOBRD) while a
commercial motor vehicle (CMV) is in
motion. The prohibition in 49 CFR
395.15 against making entries to an
AOBRD while the vehicle is in motion
pertains only to the current driver. This
guidance responds to recent inquiries
from manufacturers of recording devices
concerning updates to the duty status of
co-drivers making the transition from
the passenger seat to the sleeper berth
or vice versa.

DATES: This regulatory guidance is
effective May 24, 2012.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Yager, Chief, Driver and
Carrier Operations Division, Office of
Bus and Truck Standards and
Operations, Federal Motor Carrier Safety
Administration, 1200 New Jersey Ave.
SE., Washington, DC 20590. Email:
MCPSD@dot.gov. Phone (202) 366—4325.
SUPPLEMENTARY INFORMATION:

Legal Basis

The Motor Carrier Act of 1935
provides that “The Secretary of
Transportation may prescribe
requirements for (1) qualifications and
maximum hours of service of employees
of, and safety of operation and
equipment of, a motor carrier; and (2)
qualifications and maximum hours of
service of employees of, and standards
of equipment of, a motor private carrier,
when needed to promote safety of
operation” [49 U.S.C. 31502(b)].

The Motor Carrier Safety Act of 1984
(MGCSA) confers on the Secretary the
authority to regulate drivers, motor
carriers, and vehicle equipment. It
requires the Secretary to prescribe safety
standards for CMVs. At a minimum, the
regulations must ensure that (1) CMVs
are maintained, equipped, loaded, and
operated safely; (2) the responsibilities
imposed on operators of CMVs do not
impair their ability to operate the
vehicles safely; (3) the physical
condition of operators of CMVs is

adequate to enable them to operate the
vehicles safely; and (4) the operation of
CMVs does not have a deleterious effect
on the physical condition of the
operator [49 U.S.C. 31136(a)]. The Act
also grants the Secretary broad power to
“prescribe recordkeeping and reporting
requirements” and to ‘“‘perform other
acts the Secretary considers
appropriate” [49 U.S.C. 31133(a)(8) and
(10)].

The Administrator of FMCSA has
been delegated the authority to carry out
the functions vested in the Secretary by
the Motor Carrier Act of 1935 [49 CFR
1.73(1)] and the MCSA [§1.73(g)]. The
provisions affected by this Notice of
Regulatory Guidance are based on these
statutes.

Reason for This Notice

This document adds regulatory
guidance to clarify that a co-driver may
make entries to an AOBRD while the
CMV is in motion. The AOBRD
regulation states that duty status may
“* * * he updated only when the
commercial motor vehicle is at rest
* * %7 [8395.15(i)(2)]. However, this
restriction pertains only to the current
driver. This guidance is provided in
response to recent inquiries from
manufacturers of recording devices
concerning updates to the duty status of
co-drivers making the transition from
the passenger seat to the sleeper berth
or vice versa.

This guidance will not contribute to
distracted driving because the driver is
still prohibited from making duty status
entries in the AOBRD while driving.

For the reasons explained above,
FMCSA issues new Regulatory
Guidance, Question 4 to FMCSR
§395.15.

Part 395—Hours of Service of Drivers

Section 395.15, “Automatic On-Board
Recording Devices”

Question 4: Are automatic on-board
recorders (AOBRDs) required to be
designed and maintained to prevent
team drivers in a non-driving duty
status from making updates to their
electronic record of duty status while
the vehicle is in motion?

Guidance: No. AOBRDs are required
only to prevent updates to the electronic
record by the person who is actually
driving while the vehicle is in motion.
The on-board recorder must be capable
of recording separately each driver’s
duty status when there is a multiple
driver operation (49 CFR 395.15(i)(6)).
Therefore, a system designed and
maintained to handle multiple drivers
would have a means for drivers to
identify themselves and prevent the
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current driver from making entries on rest. However, the system may allow a Issued on: May 11, 2012.

the electronic record (except when co-driver to log into the system at any Anne S. Ferro,

registering the time the vehicle crosses time to make updates while the vehicle  Administrator.

a State boundary) until the vehicle is at  is in motion. [FR Doc. 2012-12693 Filed 5-23-12; 8:45 a.m.]
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BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1005
[Docket No. CFPB-2012-0019]
RIN 3170-AA22

Electronic Fund Transfers
(Regulation E)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Consumer Financial
Protection Bureau (CFPB or the Bureau)
is seeking comment, data, and
information from the public about
general purpose reloadable (GPR)
prepaid cards (GPR cards). GPR cards
are a prepaid financial product that
have been increasing in popularity and
that some consumers now use in a
manner similar to a debit card that is
linked to a traditional checking account.
The Bureau is particularly interested in
learning more about this product,
including its costs, benefits, and risks to
consumers. The Bureau intends to issue
a proposal to extend the Regulation E
protections to GPR cards. Your
comments, in conjunction with other
outreach and analysis, will help the
Bureau better understand and evaluate
any potential consumer protection
issues raised by the current design,
marketing, and use of this product. This
advance notice of proposed rulemaking
(ANPR) asks ten broad questions about
GPR cards.

DATES: Comments on this ANPR must be
received by July 23, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB—
20120019 or Regulatory Identification
Number (RIN) 3170-AA22, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of

Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20552.

e Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20552.

Instructions: All submissions must
include the agency name and docket
number or RIN for this rulemaking. In
general, all comments received will be
posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552, on official
business days between the hours of
10 a.m. and 5 p.m. Eastern Time. You
can make an appointment to inspect the
documents by calling (202) 435-7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT: Dan
Quan, Financial Analyst; Gregory Evans,
Counsel; Bureau of Consumer Financial
Protection, 1700 G Street NW.,
Washington, DC 20552, at (202) 435—
7700.

SUPPLEMENTARY INFORMATION:
I. Background

A. General Purpose Reloadable Prepaid
Cards

Prepaid cards are one of the fastest
growing payment instruments in the
United States. The prepaid card market
consists of a wide variety of products.
Some cards are ““closed-loop cards,”
which a consumer can use only at a
specific merchant or group of
merchants. Other cards are “open-loop
cards,” which a consumer can use
anywhere that accepts payment from a
retail electronic payments network,
such as Visa, MasterCard, American
Express, or Discover. A prepaid card
also may or may not be “reloadable,”
meaning that the consumer, or other
authorized party, can add money to the
card after the card is issued.

This ANPR is seeking information
about a specific type of prepaid card
known as a general purpose reloadable
(GPR) card (GPR card). According to

projections by the Mercator Advisory
Group, the total dollar value of amounts
loaded onto GPR cards is expected to
reach $167 billion in 2014, far in excess
of the amount for 2007 of $12 billion.?
A GPR card is issued for a set amount
in exchange for payment made by a
consumer. A GPR card is reloadable,
meaning the consumer can add funds to
the card. While this ANPR refers to a
“card,” these devices may include other
mechanisms, such as a key fob or cell
phone application, that access a
financial account. This ANPR does not
seek information about “closed loop”
cards, debit cards linked to a traditional
checking account, non-reloadable cards,
payroll cards, electronic benefit
transfers (EBTs), or gift cards.

The GPR card market is one of the
fastest growing segments of the overall
prepaid market. According to the
Mercator Advisory Group, the total
dollar value of funds loaded to GPR
cards is expected to grow at an average
annual rate of 42% from 2010 to 2014.2
Both depository and non-depository
institutions participate in the GPR card
market. Recently, the GPR card market
has benefited from competition and
economies of scale, leading many
market participants to voluntarily
provide some protections for
consumers. The Bureau is gathering
information about GPR cards, however,
in order to ensure that consumers are
protected regardless of the economic
environment. Three factors in particular
command greater attention to GPR
cards: The growth of the market for GPR
cards, consumer use, and the lack of
comprehensive federal regulation. First,
the number of GPR card users is
growing rapidly, as the two largest
issuers report that the number of active
GPR cards more than doubled from
nearly 3.4 million cards active as of the
first quarter of 2009 to over 7.0 million
active cards as of the first quarter of
2012.3 Given this rapid growth and
projections for continued growth, the

1Mercator Advisory Group, Prepaid Card Market
Forecast, November 2011.

2]d.

3NetSpend Holdings, Inc. Form 10-Q, filed May
8, 2012 for the period ending March 31, 2012;
NetSpend Holdings, Inc. Form S-1, filed July 15,
2010; Green Dot Corporation Form 10-Q, filed May
10, 2012 for the period ending March 31, 2012;
Green Dot Corporation Form S—-1/A, filed June 2,
2010.
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need to evaluate and address potential
risks to consumers will increase.

Second, some consumers may view
and use GPR cards as an alternative to
traditional checking accounts. This
possibility is reflected in the increase in
the number of GPR cards that
consumers are loading through direct
deposit. The second largest GPR card
program manager reported that nearly
42% of its cardholders had direct
deposit as of December 31, 2011, as
compared to about 14% as of December
31, 2007.% The largest GPR card program
manager reported a 69% year-over-year
increase in the funds loaded via direct
deposit during the fourth quarter of
2011.5 The Bureau has also observed
some GPR cards marketed as a
substitute for a checking account. While
consumers may be using GPR cards as
a substitute for checking accounts, GPR
cards do not carry the same protections
given to checking accounts and
electronic transactions involving
checking accounts under federal law.

Third, the lack of a comprehensive
federal regulatory regime may
contribute to market distortions,
misaligned incentives, or consumer
confusion, as GPR card consumers may
mistakenly assume that they possess
rights enforceable under federal law.
Unlike some other “general-use prepaid
cards” such as payroll cards, Regulation
E generally does not apply to GPR cards.
Many GPR card market participants
offer contractual protections similar to
those provided in Regulation E for
payroll cards, though such provisions
may vary, and are subject to unilateral
change.

Given the growth in the GPR card
market and risk of consumer harm, the
Bureau is seeking information to
determine how best to implement
consumer protection rules for this
product. This information will help
inform the Bureau as to the contours of
any proposed rulemaking concerning
GPR cards.

B. Current Regulation

The Electronic Fund Transfer Act (15
U.S.C. 1693 et seq.) (EFTA), enacted in

4NetSpend Holdings, Inc. Form 10-K, filed
February 4, 2012 for the period ending December
31, 2011, available at http://files.shareholder.com/
downloads/ABEA-56BIQV/
1684506713x0xS1047469-12-1472/1496623/
filing.pdf; NetSpend Holdings, Inc. Form 10-K,
filed March 2, 2011 for the period ending December
31, 2010, available at http://files.shareholder.com/
downloads/ABEA-56BIQV/
1684506713x0xS1047469-11-1638/1496623/
filing.pdf.

5Green Dot Corporation, Q4 2011 Earnings
Conference Call Supplemental Materials, January
26, 2012, available at http://ir.greendot.com/
phoenix.zhtml?c=235286&p=irol-
EventDetails&Eventld=4701441.

1978, provides a basic framework
establishing the rights, liabilities, and
responsibilities of participants in
electronic fund transfer (EFT) systems.
Historically, the EFTA was
implemented in Regulation E of the
Board of Governors of the Federal
Reserve System (Board), 12 CFR part
205. The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act) amended a number of
consumer financial protection laws,
including the EFTA. Public Law 111-
203,124 Stat. 1376 (2010). In addition to
certain substantive amendments, the
Dodd-Frank Act generally transferred
the Board’s rulemaking authority for the
EFTA to the Bureau, effective July 21,
2011.5 See sections 1061 and 1084 of the
Dodd-Frank Act. Pursuant to the Dodd-
Frank Act and EFTA, as amended, in
December 2011 the Bureau republished
Regulation E as an interim final rule, 12
CFR part 1005. 76 FR 81020 (Dec. 27,
2011).

Regulation E generally applies to
electronic fund transfers authorizing a
financial institution to debit or credit a
consumer’s account. Examples of types
of transfers covered by the Act and
regulation include transfers initiated
through an automated teller machine
(ATM), point-of-sale (POS) terminal,
automated clearinghouse (ACH)
transactions, telephone bill-payment
plans, and remote banking service.
Regulation E defines an “‘account” as “a
demand deposit (checking), savings, or
other consumer asset account (other
than an occasional or incidental credit
balance in a credit plan) held directly or
indirectly by a financial institution and
established primarily for personal,
family, or household purposes.” 12 CFR
1005.2(b)(1).

In March 1994, the Board amended
Regulation E to extend coverage to
electronic benefit transfers (EBTSs)
issued by government agencies. 59 FR
10678 (March 7, 1994). The Board also
amended Regulation E to deem a
government agency an ‘“‘institution” for
purposes of the regulation. 12 CFR
1005.15(a). While EBTs became subject
to most of the requirements of
Regulation E, the Board exempted
government agencies providing EBTs
from the requirement of providing a

6 The Dodd-Frank Act generally excludes from
this transfer of authority, subject to certain
exceptions, any rulemaking authority over a motor
vehicle dealer that is predominantly engaged in the
sale and servicing of motor vehicles, the leasing and
servicing of motor vehicles, or both. See Dodd-
Frank Act, sections 1029, 1084(3). The Dodd-Frank
Act also leaves to the Board rulemaking authority
under section 920 of EFTA, which deals with debit
card interchange fees, network arrangements, and
routing restrictions. See Dodd-Frank Act, sections
1002(12)(C), 1084(3); 12 CFR part 235.

periodic statement, so long as the
agency makes the consumer’s account
balance readily available by telephone
line and electronically, and the agency
provides a written sixty day account
history upon request. In response to the
Work Opportunity Reconciliation Act of
1996, the Board published a final rule
in August 1997 to exempt needs-tested
benefits, those based on a person or
family’s income, from Regulation E.
Public Law 104-193, 110 Stat. 2105
(1996); 62 FR 43467, 43468 (Aug. 14,
1997).

In August 2006, the Board published
a final rule amending Regulation E to
address payroll card accounts. 71 FR
51437 (Aug. 30, 2006); 12 CFR
1005.2(b)(2). The Board’s final rule
generally did not define employers and
third-party service providers as
“financial institutions.” The Board’s
final rule limited Regulation E’s
applicability to payroll card accounts to
those established directly or indirectly
through an employer. 12 CFR
1005.2(b)(2). While the Board received
comments from consumer groups
“urg[ing] the Board to initiate a separate
rulemaking to cover additional cards
used to deliver important household
funds, such as emergency benefit
payments, income tax refunds, or loan
proceeds, as well as other cards
marketed or used as deposit account
substitutes,” the Board elected not to do
so. The Board was of the view that GPR
cards “may only be used for limited
purposes or on a short-term basis, and
* * * may hold minimal funds”” and
based on that premise the Board
reasoned that “[c]Jonsumers would
derive little benefit from receiving full
Regulation E protections for cards
* * * yhile the issuer’s costs of
compliance with Regulation E might be
significant.” 71 FR 51437, 51440—41.
Thus, GPR cards were not included
within the definition of “account.”

On May 22, 2009, the Credit Card
Accountability Responsibility and
Disclosure Act of 2009 (CARD Act) was
signed into law. Public Law 111-24, 123
Stat. 1734 (2009). The CARD Act
amended the EFTA to impose
restrictions on a person’s ability to
impose dormancy fees, service fees, or
expiration dates on gift cards, which
might take the form of a gift certificate,
store gift card, or what was termed a
general-use prepaid card. In April 2010,
the Board published a final rule to
implement these provisions. 75 FR
16580 (Aug. 22, 2010). The Board
defined the term ‘‘general-use prepaid
card,” as a “‘a card, code, or other device
that is: (i) [Ilssued on a prepaid basis
primarily for personal, family, or
household purposes to a consumer in a
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specified amount, whether or not that
amount may be increased or reloaded,
in exchange for payment; and (ii)
[r]ledeemable upon presentation at
multiple, unaffiliated merchants for
goods or services, or usable at
automated teller machines.” EFTA
Section 915(a)(2)(A); 12 CFR
1005.20(a)(3)(i)—(ii). Because the CARD
Act restrictions applied only to gift
cards, however, the Board was careful to
note that a general-use prepaid card did
not include a device that was
“[r]eloadable and not marketed or
labeled as a gift card or gift certificate.”
12 CFR 1005.20(b)(2). Thus, the CARD
Act restrictions regarding dormancy
fees, service fees, or expiration dates on
gift cards applied solely to general-
purpose cards intended as gifts, not to
those used more generally as
replacement products for checking or
deposit accounts. Moreover, the
definition of “account” in Regulation E
remained unaltered.

II. Request for Comment

The Bureau is seeking information
from the public with respect to GPR
cards, including their costs, benefits,
and risks to consumers. These
comments, in conjunction with other
outreach and analysis, will help the
Bureau better understand and evaluate
potential consumer protection issues for
this product. The Bureau will carefully
consider the public’s input as it
formulates a proposal to regulate GPR
cards. The Bureau’s goals are to ensure
that consistent minimum standards
apply across similar consumer financial
products, to allow consumers to easily
compare financial products by ensuring
transparent fee disclosure, and to
allocate the risks of fraud or loss
appropriately. In pursuing these goals,
the Bureau will be mindful of avoiding
any unnecessary burden on industry.

The Bureau has grouped questions on
GPR cards into four broad categories:
(A) Regulatory coverage of products by
some or all of Regulation E, (B) product
fees and disclosures, (C) product
features, and (D) other information on
GPR cards.

A. Regulatory Coverage of Products

1. How should the CFPB define GPR
cards in the context of Regulation E?
Should certain prepaid products not be
included in this definition, such as
cards that may serve a limited purpose
(e.g., university cards or health
spending cards)? Why or why not?

2. Should only certain aspects of
Regulation E be applied to GPR cards?
For example, as Regulation E is
currently applied to payroll cards,
consumers are not guaranteed a periodic

paper statement. If possible, please
explain why a GPR card’s use or
structure makes any such modification
appropriate. If the Bureau were to
propose modifications to the Regulation
E protections, what alternative
protections or requirements, if any,
should the Bureau propose?

B. Product Fees and Disclosures

3. What steps could the Bureau take
to most effectively regulate these
products to provide the consumer with
transparent, useful, and timely fee
disclosures? Should market participants
be required to provide disclosure pre-
sale, post-sale, or both?

4. How can the Bureau best enable a
consumer to compare various GPR
cards, or other payment products, that
may have different fee structures or be
offered through various distribution
channels? Many GPR cards offer limited
space to disclose contract terms. How
should market participants convey the
most important contractual terms to
consumers to enable them to make
educated purchase decisions?

5. Many, but not all, GPR card
accounts are insured by Federal Deposit
Insurance Corporation (FDIC) pass-
through insurance (coverage that
“‘passes through” the agent to the
holders of the accounts).” Other GPR
cards may provide alternative security
mechanisms, but do not offer FDIC pass-
through insurance. Should the
existence, or lack thereof, of FDIC pass-
through insurance associated with a
GPR card be disclosed to the consumer?
If so, how and when should the
existence of FDIC pass-through
insurance be disclosed?

C. Product Features

6. Currently, most GPR cards do not
offer credit features, such as an
“overdraft” feature that may be offered
with a debit card that is linked to a
traditional checking account. While an
overdraft can occur in unusual
circumstances, as when a small-item
transaction is submitted for settlement
without prior authorization or when a
submitted transaction exceeds the
authorized amount, generally speaking
most GPR cardholders may not be able
to withdraw or spend more than the
funds loaded on the card. Nonetheless,
some GPR card programs do allow
cardholders to opt in to an overdraft
program in which the issuer may
authorize overdrafts and charges an
overdraft transaction fee. The Bureau
seeks public input on the costs, benefits,

7 See FDIC General Counsel’s Opinion Number
8, 74 FR 67155, available at http://www.fdic.gov/
regulations/laws/rules/5500-500.html.

and consumer protection issues related
to any credit features that may be
offered by GPR cards.

7. Currently, most GPR cards do not
offer a savings account associated with
the card. The Bureau seeks public input
on the costs, and benefits, and consumer
protection issues related to savings
features offered with GPR cards.

8. Currently some GPR cards include
a feature that claims to offer consumers
the opportunity to improve or build
credit. Consumers generally need to opt
in to this feature, which involves the
reporting of certain information to credit
reporting agencies. The Bureau seeks
public input and data concerning the
efficacy of credit reporting features on
GPR cards in enabling consumers to
improve or build credit. The Bureau
also seeks information on whether
regulatory provisions should address
how such services are marketed to
consumers.

D. Other Information on GPR Cards

9. Through what methods, and under
what circumstances, do market
participants communicate a change of
contract terms, or other information, to
cardholders? Are there inventory
replacement cycles that drive the
printing of cards to stock distribution
outlets? Do market participants conduct
periodic maintenance of systems during
which updating compliance systems
would impose less of a burden? If so,
how often does this maintenance occur?
Are there other issues with respect to
the cost of regulatory compliance about
which the CFPB should be aware?

10. Is there any other information
relevant to GPR cards that will help
inform the Bureau as it considers how
best to address these products or other
issues the Bureau should consider in
this regard?

Dated: May 17, 2012.

Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2012-12565 Filed 5-23—12; 8:45 am]
BILLING CODE 4810-AM-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0217; Directorate
Identifier 2009-NE-23-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Division Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to all Pratt & Whitney
Division (Pratt & Whitney) PW4052,
PW4056, PW4060, PW4062, PW4062A,
PwW4074, PW4077, PW4077D,
PwW4084D, PW4090, PW4090-3,
PW4152, PW4156A, PW4158, PW4164,
PW4168, PW4168A, PW4460, and
PW4462 turbofan engines. The existing
AD currently requires initial and
repetitive fluorescent penetrant
inspections (FPI) for cracks in the blade
locking and loading slots of the high-
pressure compressor (HPC) drum rotor
disk assembly rear drum. Since we
issued that AD, Pratt & Whitney has
developed a redesigned HPC drum rotor
disk assembly for certain affected engine
models. This proposed AD would also
require replacement of the 13th, 14th,
and 15th stage HPC seals as an
additional action and would add an
optional terminating action to the
repetitive inspection requirements by
allowing replacement of the entire HPC
drum rotor disk assembly. We are
proposing this AD to prevent failure of
the HPC drum rotor disk assembly,
which could lead to an uncontained
engine failure, and damage to the
airplane.

DATES: We must receive comments on
this proposed AD by July 23, 2012.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Pratt & Whitney, 400
Main St., East Hartford, CT 06108;
phone: 860-565-7700; fax: 860—565—
1605. You may review copies of the
referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
James Gray, Aerospace Engineer, Engine
& Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7742; fax: 781—
238-7199; email: james.e.gray@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0217; Directorate Identifier
2009-NE-23-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On August 26, 2010, we issued AD
2010-18-13, Amendment 39-16427 (75
FR 55459, September 13, 2010), for all
Pratt & Whitney PW4052, PW4056,
PW4060, PW4062, PW4062A, PW4074,
PW4077, PW4077D, PW4084D,
PW4090, PW4090-3, PW4152,
PW4156A, PW4158, PW4164, PW4168,
PW4168A, PW4460, and PW4462

turbofan engines. That AD requires
initial and repetitive FPI for cracks in
the blade locking and loading slots of
the HPC rear drum. That AD resulted
from reports of cracked locking and
loading slots in the HPC rear drum. We
issued that AD to prevent failure of the
HPC drum rotor disk assembly, which
could lead to an uncontained engine
failure, and damage to the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2010-18-13 (75
FR 55459, September 13, 2010), Pratt &
Whitney has developed a redesigned
HPC drum rotor disk assembly for
PW4000-94” and PW4000-100” engine
models. The redesign includes new
13th, 14th, and 15th stage HPC seals
that lower the temperature in the
loading and locking slots and decrease
the likelihood of cracking. Based on the
risk analysis, it was determined that
installing the redesigned 13th, 14th, and
15th stage HPC seals on the original
design HPC drum rotor disk assembly is
an additional required action to
maintain an acceptable level of safety
and prevent cracking in the loading and
locking slots while the redesigned HPC
drum rotor disk assembly is being
implemented. The option of installing a
redesigned HPC drum rotor disk
assembly is considered final corrective
action to the repetitive inspections
required by this AD.

Relevant Service Information

Prior to publishing AD 2010-18-13
(75 FR 55459, September 13, 2010), we
reviewed the technical contents of Pratt
& Whitney Service Bulletin (SB) No.
PW4ENG 72-796, dated June 11, 2009,
SB No. PW4G-100-72-186, Revision 1,
dated September 2, 2004, and SB No.
PW4G-112-72-264, Revision 2, dated
February 23, 2010. Those three SBs
describe procedures for performing a
local FPI of the HPC rear drum blade
locking and loading slots for cracks.

During the development of this
proposed AD, we reviewed Pratt &
Whitney SB No. PW4ENG 72-816, dated
December 2, 2011, and SB No. PW4G—
100-72-240, dated November 15, 2011.
Those two SBs describe procedures for
replacing the 13th, 14th, and 15th stage
HPC seals in PW4000-94” and PW4000—
100” engine models, with redesigned
seals. We also reviewed Pratt & Whitney
SB No. PW4ENG 72-817, dated
December 7, 2011, and SB No. PW4G—
100-72-241, dated November 15, 2011.
Those two SBs describe procedures for
replacing the HPC drum rotor disk
assemblies in PW4000-94” and
PW4000-100” engine models, with
redesigned HPC drum rotor disk
assemblies.
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FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all of
the requirements of AD 2010-18-13 (75
FR 55459, September 13, 2010). This
proposed AD would also require
replacement of the 13th, 14th, and 15th
stage HPC seals with redesigned seals,
and would add an optional terminating
action to the repetitive inspection
requirements by allowing replacement
of the HPC drum rotor disk assembly
with a redesigned HPC drum rotor disk
assembly.

Costs of Compliance

We estimate that this proposed AD
would affect 911 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 1
work-hour per engine to perform an
inspection using an average labor rate of
$85 per work-hour. We estimate that
there are 770 PW4000-94" and
PW4000-100" engines that would
require replacement of 13th, 14th, and
15th stage HPC seals, at a parts cost of
$3,000 per engine. No additional labor
is assumed when the replacement is
done at piece-part exposure of the HPC
drum rotor disk assembly. The
replacement parts cost of the redesigned
HPC drum rotor disk assembly is
$630,000. Based on these figures, we
estimate that the total cost of the
proposed AD to U.S. operators will be
$2,387,435.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of

the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-18-13, Amendment 39-16427 (75
FR 55459, September 13, 2010), and
adding the following new AD:

Pratt & Whitney Division: Docket No. FAA—
2010-0217; Directorate Identifier 2009—
NE-23-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by July 23, 2012.

(b) Affected ADs

This AD supersedes AD 2010-18-13,
Amendment 39-16427 (75 FR 55459,
September 13, 2010).

(c) Applicability

This AD applies to the following Pratt &
Whitney Division (Pratt & Whitney) turbofan
engines:

(1) PW4000-94” engine models PW4052,
PW4056, PW4060, PW4062, PW4062A,
PW4152, PW4156A, PW4158, PW4460, and
PW4462, including those models with any
dash number suffix, with a high-pressure
compressor (HPC) drum rotor disk assembly
listed in Table 1 of this AD.

(2) PW4000-100” engine models PW4164,
PW4168, and PW4168A, with a HPC drum
rotor disk assembly listed in Table 1 of this
AD.

(3) PW4000-112"” engine models PW4074,
PW4077, PW4077D, PW4084D, PW4090, and
PW4090-3, with a HPC drum rotor disk
assembly listed in Table 1 of this AD.

TABLE 1—AFFECTED HPC DRUM ROTOR DISK ASSEMBLIES

Engine models

Affected HPC drum rotor disk assembly part numbers

PW4000-94"

PW4000-100"

PW4000-112”

53H973-01;
58H236-01.
55H722-01; 55H410-01; 57H010-01; 57H210-01; 57H610-01; 57H910-01.

53H973-001; 54H803-01;

50H936; 50H936—-002; 53H923-01; 53H923-001; 53H973-01; 53H973-001; 54H803-01; 54H803-001;
54H803-002; 56H013-01; 56H013-001; 58H236-01.
54H803-001;

54H803-002; 56H013-01; 56H013-001,

(d) Unsafe Condition

This AD was prompted by Pratt & Whitney
developing a redesigned HPC drum rotor disk
assembly for certain affected engine models.
We are issuing this AD to prevent failure of
the HPC drum rotor disk assembly, which

could lead to an uncontained engine failure,
and damage to the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(f) Local Fluorescent Penetrant Inspection

(1) Perform a local fluorescent penetrant
inspection for cracks in the HPC drum rotor
disk assembly rear drum blade locking and
loading slots of the specific stages of the HPC
drum rotor disk assemblies from which any
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of the blades are removed as specified in
Table 2 of this AD.

TABLE 2—COMPLIANCE TIMES AND SERVICE BULLETINS BY ENGINE MODEL

For engine model

Inspect whenever—

To inspect, use—

PW4074, PW4077, PW4077D,
PW4084D, PW4090, and PW4090-3.

PW4164, PW4168, and PW4168A ..........
PW4052, PW4056, PW4060, PW4062,

PW4062A, PW4152, PW4156A,
PW4158, PW4460, and PW4462.

Any of the HPC
blades are removed during a shop
visit.

Any of the HPC 13th, 14th, or 15th
stage blades are removed during a
shop visit.

Any of the HPC 13th, 14th, or 15th
stage blades are removed during a
shop visit.

13thor 14thstage

Paragraphs 1.A. through 1.B. of the Accomplishment In-
structions of PW4G—112-72-264, Revision 2, dated Feb-
ruary 23, 2010.

Paragraphs 1.A. through 1.C of the Accomplishment In-
structions of PW4G-100-72—-186, Revision 1,
September 2, 2004.

Paragraphs 1.A. through 1.C. of the Accomplishment In-
structions of PW4ENG 72-796, dated June 11, 2009.

dated

(2) Remove from service any HPG drum
rotor disk assembly rear drum found with a
crack in any of the blade loading and locking
slots.

(g) Replacement of 13th, 14th, and 15th HPC
Seals

At the next piece-part exposure of the HPC
drum rotor disk assembly after the effective
date of this AD:

(1) Replace the 13th, 14th, and 15th stage
HPC seals of engines listed in paragraph
(c)(1) of this AD in accordance with the
Accomplishment Instructions of Pratt &
Whitney Service Bulletin (SB) No. PW4ENG
72-816, dated December 2, 2011.

(2) Replace the 13th, 14th, and 15th stage
HPC seals of engines listed in paragraph
(c)(2) of this AD in accordance with the
Accomplishment Instructions of Pratt &
Whitney SB No. PW4G—100-72-240, dated
November 15, 2011.

(h) Optional Terminating Action

As optional terminating action to the
repetitive inspection requirements of this
AD:

(1) Replace the HPC drum rotor disk
assembly of engines listed in paragraph (c)(1)
of this AD with a redesigned HPC drum rotor
disk assembly in accordance with the
Accomplishment Instructions of Pratt &
Whitney SB No. PW4ENG 72-817, dated
December 7, 2011.

(2) Replace the HPC drum rotor disk
assembly of engines listed in paragraph (c)(2)
of this AD with a redesigned HPC drum rotor
disk assembly in accordance with the
Accomplishment Instructions of Pratt &
Whitney SB No. PW4G-100-72-241, dated
November 15, 2011.

(i) Definition

For the purpose of this AD, piece-part
exposure means that the HPC drum rotor disk
assembly is removed from the engine and
completely disassembled.

(j) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request. AMOCs approved previously in
accordance with AD 2010-18-13,
Amendment 39-16427 (75 FR 55459,
September 13, 2010) are approved as AMOCs

for the corresponding requirements in
paragraph (f) of this AD.

(k) Related Information

(1) For more information about this AD,
contact James Gray, Aerospace Engineer,
Engine & Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7742; fax: 781-238—
7199; email: james.e.gray@faa.gov.

(2) For service information identified in
this AD, contact Pratt & Whitney, 400 Main
St., East Hartford, CT 06108; phone: 860—
565—7700; fax: 860—565—1605. You may
review copies of the referenced service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
781-238-7125.

Issued in Burlington, Massachusetts, on
May 16, 2012.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012-12414 Filed 5-23-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550
RIN 1210-AB38

Target Date Disclosure

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Department of Labor’s
Employee Benefits Security
Administration is reopening the period
for public comment on proposed
regulatory amendments relating to
enhanced disclosure concerning target
date or similar investments, originally
proposed in a previously published
document in the Federal Register.

DATES: Written comments on the
proposed regulation should be received
by the Department of Labor no later than
July 9, 2012.

ADDRESSES: Written comments may be
submitted to the addresses specified
below. All comments will be made
available to the public. Warning: Do not
include any personally identifiable
information (such as name, address, or
other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments may be posted on the Internet
and can be retrieved by most Internet
search engines. Comments may be
submitted anonymously. Persons
submitting comments electronically are
encouraged not to submit paper copies.

Comments identified by RIN 1210-
AB38 may be submitted by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: e-ORI@dol.gov.

e Mail or Hand Delivery: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5655, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210,
Attention: RIN 1210-AB38; Target Date
Disclosure. Comments received by the
Department of Labor may be posted
without change to http://
www.regulations.gov and http://
www.dol.gov/ebsa, and will be made
available for public inspection at the
Public Disclosure Room, N-1513,
Employee Benefits Security
Administration, 200 Constitution
Avenue NW., Washington, DC 20210.
FOR FURTHER INFORMATION CONTACT:
Kristen Zarenko, Office of Regulations
and Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.
SUPPLEMENTARY INFORMATION: The
Employee Benefits Security
Administration of the Department of
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Labor (Department) is reopening the
period for public comment on proposed
regulatory amendments to improve the
information that is disclosed to
participants and beneficiaries
concerning investments in target date or
similar funds (TDFs). In November
2010, the Department published a
proposal to amend its qualified default
investment alternative regulation (29
CFR 2550.404c-5) and participant-level
disclosure regulation (29 CFR
2550.404a-5). The comment period for
the proposal originally closed on
January 14, 2011.1 The proposal
includes more specific disclosure
requirements for TDFs, based on
evidence that plan participants and
beneficiaries would benefit from
additional information concerning these
investments. Specifically, the proposal
would require an explanation of the
TDEF’s asset allocation, how the asset
allocation will change over time, and
the point in time when the TDF will
reach its most conservative asset
allocation; including a chart, table, or
other graphical representation that
illustrates such change in asset
allocation. The proposal also would
require, among other things, information
about the relevance of the TDF’s “target
date;”” any assumptions about
participants’ and beneficiaries’
contribution and withdrawal intentions
following the target date; and a
statement that TDFs do not guarantee
adequate retirement income and that
participants and beneficiaries may lose
money by investing in the TDF,
including losses near and following
retirement. Additional background and
other information are contained in the
Supplementary Information published
with the proposed amendments.?

Throug%out this regulatory initiative,
the Department has consulted with the
Securities and Exchange Commission
(Commission). The Department also
specifically requested comment in its
proposal on whether the final rule
should incorporate any of the elements
of a rule proposed by the Commission
to address concerns regarding the
potential for investor
misunderstandings about TDFs.3 In
response, a large number of commenters
strongly encouraged careful
coordination with the Commission to
avoid the potential cost and confusion
(on the part of plan sponsors and

1See 75 FR 73987 (Nov. 30, 2010), proposing to
amend the Department’s qualified default
investment alternative regulation, 72 FR 60452 (Oct.
24, 2007), and participant-level disclosure
regulation, 75 FR 64910 (Oct. 20. 2010).

2 See id.

3 Commission Release Nos. 33-9126, 34—62300,
1C-29301 (June 2010).

participants and beneficiaries) that
could result if the two agencies were to
establish inconsistent disclosure
requirements. Because of the
relationship between the Department’s
and the Commission’s regulatory
proposals, the Department has
continued to consult with Commission
staff while working to issue a final rule.

As part of its regulatory process, the
Commission recently engaged a
consultant to conduct investor testing of
comprehension and communication
issues relating to TDFs. A report
presenting the findings of this research
on individual investors’ understanding
of TDFs and related fund
advertisements is publicly available on
the Commissions’ Web site.# To provide
interested parties an opportunity to
comment on the results of this research
and on its regulatory proposal, the
Commission recently reopened the
comment period for its proposal.®

As the results of this research also
may be relevant to the Department’s
proposal, and in order to provide all
persons who are interested in this
research an opportunity to comment on
the report, the Department is reopening
the comment period before action is
taken to finalize regulatory
amendments. The Department invites
additional comments on the TDF
proposal in light of this new research.
To avoid unnecessary duplication, the
Department encourages parties who
submitted comments to the Commission
in response to their reopened comment
period, and who consider their
comments to be similarly relevant to the
Department’s review of the above-
mentioned research, to submit (or
reference) such comments, in response
to this request, for inclusion in the
Department’s public record. Parties also
may comment on any other matters that
may have an effect on the Department’s
proposal. Accordingly, the Department
is extending the comment period until
July 9, 2012.

Signed at Washington, DC, this 15th day of
May 2012.

Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2012—-12386 Filed 5-23-12; 8:45 am]

BILLING CODE 4510-29-P

4 http://www.sec.gov/comments/s7-12-10/s71210-
58.pdf.
5See 77 FR 20749 (April 6, 2012).

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2012-0341]

RIN 1625-AA08

Special Local Regulations for Marine
Events, Temporary Change of Dates
for Recurring Marine Events in the

Fifth Coast Guard District, Wrightsville
Channel; Wrightsville Beach, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the enforcement
period of one special local regulation for
a recurring marine event in the Fifth
Coast Guard District, specifically the
“Wilmington YMCA Triathlon”, locally
known as the “Beach 2 Battleship”,
conducted on the waters of Wrightsville
Channel near Wrightsville Beach, North
Carolina. This Special Local Regulation
is necessary to provide for the safety of
life on navigable waters during the
event, which has been rescheduled from
the last Saturday in October or the first
or second Saturday in November to the
third Saturday in October. This action is
intended to restrict vessel traffic on
Wrightsville Channel during the
swimming portion of this event.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 25, 2012.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email BOSN3 Joseph M. Edge, Coast
Guard Sector North Carolina, Coast
Guard; telephone 252-247—-4525, email
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Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://www.
regulations.gov and will include any
personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://www.
regulations.gov, or by fax, mail, or hand
delivery, but please use only one of
these means. If you submit a comment
online, it will be considered received by
the Coast Guard when you successfully
transmit the comment. If you fax, hand
deliver, or mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG-2012-0341) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0341) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
one, using one of the methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Regulatory History and Information

Annually, since 2008, a regulation has
been enforced for the “Wilmington
YMCA Triathlon”, locally known as the
“Beach 2 Battleship”. The event was
recently added to 33 CFR 100.501 on
January 19, 2012 in 77 FR 2629.
Historically no comments or objections
have been received for the regulation.
Based on tidal predictions the sponsor
has requested a change to the effective
dates of this rule.

C. Basis and Purpose

The YMCA sponsors an annual
Triathlon, “Wilmington YMCA
Triathlon”, locally known as the “Beach
2 Battleship”, in the Wrightsville Beach
area of North Carolina. The Triathlon
consists of three events: A running
portion, a bike-riding portion, and a
swimming portion. The swimming
portion of the Triathlon takes place in
the waters adjacent to Wrightsville
Beach. A special local regulation is
effective annually to create a safety zone
for the swimming portion of the
Triathlon.

The regulation listing annual marine
events within the Fifth Coast Guard
District and corresponding dates is 33
CFR 100.501. The Table to § 100.501
identifies marine events by Captain of
the Port zone. This particular marine
event is listed in section (d.) line No. 4
of the table.

The current regulation described in
section (d.) line No. 4 of the table
indicates the Triathlon should take
place this year on October 27, 2012,
November 3, 2012 or November 10,
2012, this year. This regulation proposes
to change the date for the event to take
place on October 20, 2012 for this year
only.

The swim portion of the Triathlon,
scheduled to take place on Saturday
October 20, 2012, will consist of two
groups of 950 swimmers entering Banks
Channel at the Blockade Runner Hotel
and swimming northwest along Motts
Channel to Seapath Marine. A fleet of
spectator vessels are expected to gather
near the event site to view the
competition.

To provide for the safety of the
participants, spectators and other
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during this event. The
regulation at 33 CFR 100.501 would be
enforced from 7 a.m. to 11 a.m. on
October 20, 2012; vessels may not enter
the regulated area unless they receive
permission from the Coast Guard Patrol
Commander.

D. Discussion of Proposed Rule

The Coast Guard proposes to
temporarily suspend the regulation
listed at section (d.) line No. 4 in the
Table to § 100.501 and insert this new
temporary regulation at the Table to
§100.501 line No. 5 in order to reflect
the change of date for this year’s event.
This change is needed to accommodate
the change in date of the annual
Triathlon. No other portion of the Table
to § 100.501 or other provisions in
§100.501 shall be affected by this
regulation.

This safety zone will restrict vessel
movement on the specified waters of
Wrightsville Channel, Wrightsville
Beach, NC. The regulated area will be
established in the interest of participant
safety during the swim portion of the
“Wilmington YMCA Triathlon” and
will be enforced from 7 a.m. to 11 a.m.
on October 20, 2012. The Coast Guard,
at its discretion, when deemed safe will
allow the passage of vessels. During the
Marine Event no vessel will be allowed
to transit the waterway unless the vessel
is given permission from the Patrol
Commander to transit the regulated
segment of the waterway.
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Any vessel transiting the regulated
area must do so at a no-wake speed
during the effective period. Nothing in
this proposed rule negates the
requirement to operate at a safe speed as
provided in the Navigational Rules and
Regulations.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. Although this regulation
prevents traffic from transiting waters of
Wrightsville Channel during the event,
the effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect.
Extensive advance notification will be
made to the maritime community via
marine information broadcast and local
area newspapers so mariners can adjust
their plans accordingly. Additionally,
this rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. Vessel traffic will be
able to transit the regulated area before
and after the races, when the Coast
Guard Patrol Commander deems it is
safe to do so. Coast Guard vessels
enforcing this regulated area can be
contacted on marine band radio VHF—
FM channel 16 (156.8 MHz).

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities. This rule will
affect the following entities, some of
which may be small entities: The
owners of operators of vessels intending

to transit Wrightsville Channel from 7
a.m. to 11 a.m. on October 20, 2012.

This rule will not have a significant
economic impact on substantial number
of small entities for the following
reasons. The regulation will be enforced
for only two hours. Although the
regulated area will apply to Motts,
Banks and Wrightsville Channels, traffic
may be allowed to pass through the
regulated area with the permission of
the Coast Guard Patrol Commander. In
the case where the Patrol Commander
authorizes passage through the
regulated area, vessels shall proceed at
the minimum speed necessary to
maintain a safe course that minimizes
wake near the swim course. The Patrol
Commander will allow non-
participating vessels to transit the event
area once all swimmers are safely clear
of navigation channels and vessel traffic
areas. Before the enforcement period,
we will issue maritime advisories so
mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have

analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “For Further
Information Contact” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
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between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction

M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves implementation of
regulations within 33 CFR part 100 that
apply to organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. This special local
regulation is necessary to provide for
the safety of the general public and
event participants from potential
hazards associated with movement of
vessels near the event area. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

This rule is categorically excluded
from further review under paragraph
34(h) of Figure 2—1 of the Commandant
Instruction. A preliminary
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated

under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

F. List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C 1233.

2. At §100.501, in the Table to
§100.501, make the following
amendments:

a. Under “(d) Coast Guard Sector
North Carolina-COTP Zone,” suspend
line 4.

b. Under ““(d) Coast Guard Sector
North Carolina-COTP Zone,” add
temporary line 5 to read as follows:

§100.501-T05-0629 Special Local
Regulations; Recurring Marine Event in the
Fifth Coast Guard District.

* * * * *

(d.) Coast Guard Sector North Carolina—COTP Zone

Number Date

Event Sponsor

Location

Wilmington YMCA

* * *

Wilmington YMCA

Triathlon.

* *

The waters of, and adjacent to, Wrightsville Chan-

nel from Wrightsville Channel Day beacon 14
(LLNR 28040), located at 34°12'18” N, lon-
gitude 077°48'10” W, to Wrightsville Channel
Day beacon 25 (LLNR 28080), located at
34°12’51” N, longitude 77°48’53” W.

* * * * *

Dated: May 10, 2012.
A. Popiel,
Captain, U.S. Coast Guard, Captain of the
Port North Carolina.
[FR Doc. 2012—12596 Filed 5-23—12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2012-0025; A—1-FRL~
9676-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; Regional Haze

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
a revision to the Massachusetts State
Implementation Plan (SIP) that
addresses regional haze for the first
planning period from 2008 through

2018. It was submitted by the
Massachusetts Department of
Environmental Protection (MassDEP) on
December 30, 2011. EPA is also
proposing to approve, through parallel
processing, a supplemental Regional
Haze submittal, Proposed Revisions to
Massachusetts Regional Haze State
Implementation Plan (SIP), which was
proposed by the MassDEP for public
comment on February 17, 2012. These
submittals address the requirements of
the Clean Air Act (CAA) and EPA’s
rules that require States to prevent any
future, and remedy any existing,
manmade impairment of visibility in
mandatory Class I areas (also referred to
as the “regional haze program”). States
are required to assure reasonable
progress toward the national goal of
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achieving natural visibility conditions
in Class I areas.

DATES: Written comments must be
received on or before June 25, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2012-0025 by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: arnold.anne@epa.gov.

3. Fax: (617) 918—0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2012-0025
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
Post Office Square—Suite 100, (Mail
Code OEP05-2), Boston, MA 02109—
3912.

5. Hand Delivery or Courier: Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office,
Office of Ecosystem Protection, Air
Quality Planning Unit, 5 Post Office
Square—Suite 100, (Mail Code OEP05—
2), Boston, MA 02109-3912. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding legal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2012—-
0025. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov, or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in

the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
Post Office Square—Suite 100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

In addition, copies of the State
submittal are also available for public
inspection during normal business
hours, by appointment at the Division of
Air Quality Control, Department of
Environmental Protection, One Winter
Street, 8th Floor, Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Anne McWilliams, Air Quality Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office, 5
Post Office Square—Suite 100, (Mail
Code OEP05-02), Boston, MA 02109—
3912, telephone number (617) 918—
1697, fax number (617) 918—0697, email
mcwilliams.anne@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for EPA’s proposed
action?
A. The Regional Haze Problem
B. Background Information
C. Roles of Agencies in Addressing
Regional Haze
D. The Relationship of the Clean Air
Interstate Rule and the Cross-State Air
Pollution Rule to Regional Haze
Requirements
II. What are the requirements for the Regional
Haze SIPs?
A. The CAA and the Regional Haze Rule
(RHR)

B. Determination of Baseline, Natural, and
Current Visibility Conditions

C. Determination of Reasonable Progress
Goals (RPGs)

D. Best Available Retrofit Technology
(BART)

E. Long-Term Strategy (LTS)

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

G. Monitoring Strategy and Other
Implementation Plan Requirements

H. Consultation With States and Federal
Land Managers (FLMs)

III. What is EPA’s analysis of Massachusetts’
Regional Haze SIP submittal?

A. Massachusetts’ Impact on MANE-VU
Class I Areas

B. Best Available Retrofit Technology

1. Identification of all BART-Eligible
Sources

2. Cap-Outs

3. Identification of Sources Subject to
BART

4. Modeling To Demonstrate Source

Visibility Impact

Source-Specific BART Determinations

. Identification of All BART Source
Categories Covered by the Alternative
Program

7. Determination of the BART Benchmark

8. Massachusetts’ SO, Alternative BART
Program

9. Massachusetts’ NOx Alternative BART
Program

10. EPA’s Assessment of Massachusetts’
Alternative to BART Demonstration

11. Massachusetts’ PM BART
Determinations

12. BART Enforceability

C. Long-Term Strategy

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

2. Modeling To Support the LTS

3. Relative Contributions of Pollutants to
Visibility Impairments

4. Meeting the MANE-VU ““Ask”

5. Additional Considerations for the LTS

D. Consultation With States and Federal
Land Managers

E. Periodic SIP Revisions and Five-Year
Progress Reports

IV. What action is EPA proposing to take?
V. Statutory and Executive Order Reviews

oo

Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
the EPA.

I. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles and their precursors (e.g.,
sulfur dioxide, nitrogen oxides, and in
some cases, ammonia and volatile
organic compounds). Fine particle
precursors react in the atmosphere to
form fine particulate matter (PM-s) (e.g.,
sulfates, nitrates, organic carbon,
elemental carbon, and soil dust), which
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also impair visibility by scattering and
absorbing light. Visibility impairment
reduces the clarity, color, and visible
distance that one can see. PM» 5 can also
cause serious health effects and
mortality in humans and contributes to
environmental effects such as acid
deposition.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range in many Class I
areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the Western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without manmade air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. See 64 FR 35715
(July 1, 1999).

B. Background Information

In section 169A(a)(1) of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas ! which impairment
results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6,000
acres, wilderness areas and national memorial parks
exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977 (42 U.S.C.
7472(a)). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value (44 FR
69122, November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions (42 U.S.C.
7472(a)). Although States and Tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “‘mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager” (FLM). (42 U.S.C. 7602(i)). When we use
the term “Class I area” in this action, we mean a
“mandatory Class I Federal area.”

impairment” (RAVI). See 45 FR 80084
(Dec. 2, 1980). These regulations
represented the first phase in addressing
visibility impairment. EPA deferred
action on regional haze that emanates
from a variety of sources until
monitoring, modeling and scientific
knowledge about the relationships
between pollutants and visibility
impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35714), the Regional Haze Rule.
The Regional Haze Rule revised the
existing visibility regulations to
integrate into the regulation provisions
addressing regional haze impairment
and established a comprehensive
visibility protection program for Class I
areas. The requirements for regional
haze, found at 40 CFR 51.308 and
51.309, are included in EPA’s visibility
protection regulations at 40 CFR
51.300—-309. Some of the main elements
of the regional haze requirements are
summarized in Section II. The
requirement to submit a regional haze
SIP applies to all 50 States, the District
of Columbia and the Virgin Islands. In
40 CFR 51.308(b), States are required to
submit the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007. On January 15, 2009, EPA found
that 37 States, the District of Columbia
and the U.S. Virgin Islands failed to
submit this required implementation
plan. See 74 FR 2392 (Jan. 15, 2009). In
particular, EPA found that
Massachusetts failed to submit a plan
that met the requirements of 40 CFR
51.308. See 74 FR 2393. On December
30, 2011, the Division of Air Quality
Control of the MassDEP submitted
revisions to the Massachusetts SIP to
address regional haze as required by 40
CFR 51.308. In addition, on May 2,
2012, MassDEP requested parallel
processing of its February 17, 2012
Proposed Revision to Massachusetts
Regional Haze SIP. EPA has reviewed
Massachusetts’ submittals and is
proposing to find that they are
consistent with the requirements of 40
CFR 51.308 as outlined in Section II.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
States, tribal governments and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively

address the problem of visibility
impairment in Class I areas, States need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the States and
Tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their States and Tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of PM, 5 and other pollutants leading to
regional haze.

The Mid-Atlantic/Northeast Visibility
Union (MANE-VU) RPO is a
collaborative effort of State
governments, tribal governments, and
various federal agencies established to
initiate and coordinate activities
associated with the management of
regional haze, visibility and other air
quality issues in the Northeastern
United States. Member State and Tribal
governments include: Connecticut,
Delaware, the District of Columbia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Penobscot Indian Nation,
Rhode Island, and Vermont.

D. The Relationship of the Clean Air
Interstate Rule and the Cross-State Air
Pollution Rule to Regional Haze
Requirements

The Clean Air Interstate Rule (CAIR)
required some states to reduce
emissions of SO, and NOx that
contribute to violations of the 1997
National Ambient Air Quality Standards
(NAAQS) for PM, s and ozone. See 70
FR 25162 (May 12, 2005). CAIR
established emissions budgets for SO,
and NOx. On October 13, 2006, EPA’s
“Regional Haze Regulations; Revisions
to Provisions Governing Alternative to
Source-Specific Best Available Retrofit
Technology (BART) Determinations;
Final Rule” (hereinafter known as the
“Alternative to BART Rule”’) was
published in the Federal Register. See
71 FR 60612. This rule establishes that
states participating in the CAIR program
need not require BART for SO, and NOx
at BART-eligible electric generating
units (EGUs). Many States relied on
CAIR as an Alternative to BART for SO,
and NOx for their subject EGUs.
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CAIR was later found to be
inconsistent with the requirements of
the CAA and the rule was remanded to
EPA. See North Carolina v. EPA, 550
F.3d 1176 (D.C. Cir. 2008). The court left
CAIR in place until replaced by EPA
with a rule consistent with its opinion.
See North Carolina v. EPA, 550 F.3d
1176, 1178 (D.C. Cir. 2008).

EPA promulgated the Cross-State Air
Pollution Rule (CSAPR), to replace
CAIR in 2011 (76 FR 48208, August 8,
2011). Massachusetts was subject to
ozone season NOx controls under the
CAIR program. In its January 11, 2011,
proposed Regional Haze SIP, MassDEP
proposed to rely on emission reductions
included in EPA’s proposed Transport
Rule as an Alternative to BART.
However, Massachusetts is not subject
to any of the requirements of CSAPR
and therefore cannot rely on CSAPR as
an Alternative to BART.

On December 30, 2011, the D.C.
Circuit Court issued an order addressing
the status of CSAPR and CAIR in
response to motions filed by numerous
parties seeking a stay of CSAPR pending
judicial review. In that order, the D.C.
Circuit stayed CSAPR pending the
court’s resolutions of the petitions for
review of that rule in EME Homer
Generation, L.P. v. EPA (No. 11-1302
and consolidated cases). The court also
indicated that EPA is expected to
continue to administer CAIR in the
interim until the court rules on the
petitions for review of CSAPR.

On February 17, 2012, MassDEP
proposed an amended Alternative to
BART. This strategy is discussed in
further detail in Section III.B. MassDEP
has also requested parallel processing of
sections 8.10, 8.11, and 10.5, its revised
BART and Long Term Strategy Chapters.
Under this procedure, EPA prepared
this action before the State’s final
adoption of this revision. Massachusetts
has indicated that they plan to have a
final adopted submittal by July 2012,
prior to our final action on its Regional
Haze SIP. After Massachusetts submits
its final adopted revision, EPA will
review the submittal to determine
whether it differs from the proposed
revision. If the final revision does differ
from the proposed revision, EPA will
determine whether these differences are
significant. Based on EPA’s
determination regarding the significance
of any changes in the final revision, EPA
would then decide whether it is
appropriate to prepare a final rule and
describe the changes in the final
rulemaking action, re-propose action
based on the Massachusetts’ final
adopted revision, or take such other
action as may be appropriate.

II. What are the requirements for
Regional Haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require States
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install Best Available
Retrofit Technology (BART) controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview
(dv) as the principal metric for
measuring visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility is
determined by measuring the visual
range (or deciview), which is the
greatest distance, in kilometers or miles,
at which a dark object can be viewed
against the sky. The deciview is a useful
measure for tracking progress in
improving visibility, because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.2

The deciview is used in expressing
Reasonable Progress Goals (RPGs)
(which are interim visibility goals
towards meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes
in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by manmade air
pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., manmade sources of air
pollution would no longer impair
visibility in Class I areas.

2The preamble to the RHR provides additional

details about the deciview. See 64 FR 35714, 35725
(July 1, 1999).

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program and as
part of the process for determining
reasonable progress, States must
calculate the degree of existing visibility
impairment at each Class I area within
the State at the time of each regional
haze SIP submittal and periodically
review progress every five years midway
through each 10-year planning period.
To do this, the RHR requires States to
determine the degree of impairment (in
deciviews) for the average of the 20
percent least impaired (“best”) and 20
percent most impaired (‘“worst”)
visibility days over a specified time
period at each of their Class I areas. In
addition, States must also develop an
estimate of natural visibility conditions
for the purposes of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment and
then calculating total light extinction
based on those estimates. EPA has
provided guidance to States regarding
how to calculate baseline, natural and
current visibility conditions in
documents entitled, Guidance for
Estimating Natural Visibility Conditions
Under the Regional Haze Rule,
September 2003, (EPA-454/B—03-005)
available at www.epa.gov/ttncaaai/t1/
memoranda/rh_envcurhr _gd.pdf
(hereinafter referred to as “EPA’s 2003
Natural Visibility Guidance”), and
Guidance for Tracking Progress Under
the Regional Haze Rule, September 2003
(EPA—-454/B—03—-004), available at
www.epa.gov/tincaaal/t1/memoranda/
rh_tpurhr gd.pdf (hereinafter referred to
as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions’” were the
starting points for assessing “current”
visibility impairment. Baseline visibility
conditions represent the degree of
impairment for the 20 percent least
impaired days and 20 percent most
impaired days at the time the regional
haze program was established. Using
monitoring data from 2000 through
2004, States are required to calculate the
average degree of visibility impairment
for each Class I area within the State,
based on the average of annual values
over the five year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the


http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
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amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress
Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
States that establish RPGs for Class I
areas for each (approximately) 10-year
planning period. The RHR does not
mandate specific milestones or rates of
progress, but instead calls for States to
establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”) visibility
conditions for their Class I areas. In
setting RPGs, States must provide for an
improvement in visibility for the most
impaired days over the (approximately)
10-year period of the SIP, and ensure no
degradation in visibility for the least
impaired days over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in the CAA and in EPA’s
RHR: (1) The costs of compliance; (2)
the time necessary for compliance; (3)
the energy and non-air quality
environmental impacts of compliance;
and (4) the remaining useful life of any
potentially affected sources. States must
demonstrate in their SIPs how these
factors are considered when selecting
the RPGs for the best and worst days for
each applicable Class I area. See 40 CFR
51.308(d)(1)(i)(A). States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s July 1, 2007
memorandum from William L. Wehrum,
Acting Administrator for Air and
Radiation, to EPA Regional
Administrators, EPA Regions 1-10,
entitled Guidance for Setting
Reasonable Progress Goals Under the
Regional Haze Program (p. 4-2, 5-1)
(EPA’s Reasonable Progress Guidance).
In setting the RPGs, States must also
consider the rate of progress needed to
reach natural visibility conditions by
2064 (referred to as the “uniform rate of
progress” or the “glide path”) and the
emission reduction measures needed to
achieve that rate of progress over the 10-
year period of the SIP. The year 2064
represents a rate of progress which
States are to use for analytical
comparison to the amount of progress
they expect to achieve. In setting RPGs,
each State with one or more Class I
areas (‘““‘Class I State”’) must also consult
with potentially “contributing States,”
i.e., other nearby States with emission
sources that may be contributing to

visibility impairment at the Class I
State’s areas. See 40 CFR
51.308(d)(1)(@v).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
States to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, the CAA
requires States to revise their SIPs to
contain such measures as may be
necessary to make reasonable progress
towards the natural visibility goal,
including a requirement that certain
categories of existing stationary sources
built between 1962 and 1977 procure,
install, and operate the “Best Available
Retrofit Technology” as determined by
the State. CAA §169A(b)(2), 42 U.S.C.
7491(b)(2).3 States are directed to
conduct BART determinations for such
sources that may be anticipated to cause
or contribute to any visibility
impairment in a Class I area. Rather
than requiring source-specific BART
controls, States also have the flexibility
to adopt an emissions trading program
or other alternative program as long as
the alternative provides greater
reasonable progress towards improving
visibility than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist States in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
applicability determination for a fossil
fuel-fired electric generating plant with
a total generating capacity in excess of
750 megawatts (MW), a State must use
the approach set forth in the BART
Guidelines. A State is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are sulfur dioxide (SO),
nitrogen oxides (NOx), and particulate
matter (PM). EPA has stated that States
should use their best judgment in
determining whether volatile organic
compounds (VOCs), or ammonia (NHs)

3The set of “major stationary sources” potentially
subject to BART are listed in CAA section
169A(g)(7).

and ammonia compounds impair
visibility in Class I areas.

The RPOs provided air quality
modeling to the States to help them in
determining whether potential BART
sources can be reasonably expected to
cause or contribute to visibility
impairment in a Class I area. Under the
BART Guidelines, States may select an
exemption threshold value for their
BART modeling, below which a BART
eligible source would not be expected to
cause or contribute to visibility
impairment in any Class I area. The
State must document this exemption
threshold value in the SIP and must
state the basis for its selection of that
value. Any source with emissions that
model above the threshold value would
be subject to a BART determination
review. The BART Guidelines
acknowledge varying circumstances
affecting different Class I areas. States
should consider the number of emission
sources affecting the Class I areas at
issue and the magnitude of the
individual sources’ impacts. Any
exemption threshold set by the State
should not be higher than 0.5 deciviews.
See 70 FR 39161 (July 6, 2005).

In their SIPs, States must identify
potential BART sources, described as
“BART-eligible sources” in the RHR,
and document their BART control
determination analyses. The term
“BART-eligible source” used in the
BART Guidelines means the collection
of individual emission units at a facility
that together comprises the BART-
eligible source. See 70 FR 39161 (July 6,
2005). In making BART determinations,
section 169A(g)(2) of the CAA requires
that States consider the following
factors: (1) The costs of compliance; (2)
the energy and non-air quality
environmental impacts of compliance;
(3) any existing pollution control
technology in use at the source; (4) the
remaining useful life of the source; and
(5) the degree of improvement in
visibility which may reasonably be
anticipated to result from the use of
such technology. States are free to
determine the weight and significance
to be assigned to each factor. See 70 FR
39170 (July 6, 2005).

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a State
has made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP, as required by CAA
(section 169(g)(4)) and the RHR (40 CFR
51.308(e)(1)(iv)). In addition to what is
required by the RHR, general SIP
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requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on
the source. States have the flexibility to
choose the type of control measures
they will use to meet the requirements
of BART.

States may also provide an
Alternative to BART demonstration. On
October, 13, 2006, EPA finalized
“Regional Haze Regulations; Revisions
to Provisions Governing Alternative to
Source-Specific Best Available Retrofit
Technology (BART) Determinations”
(71 FR 60612), an alternative emissions
program that gives flexibility for states
or tribal governments in ways to apply
BART. The BART requirements would
be satisfied if the alternative program
meets or exceeds the visibility benefits
resulting from BART. This approach has
been approved by the D.C. Circuit. See
Center for Energy & Economic
Development v. EPA, 398 F.3d 653 (D.C.
Cir. 2005); Utility Air Regulatory Group
v. EPA, 471 F.3d 1333 (D.C. Cir. 2006).

E. Long-Term Strategy (LTS)

In 40 CFR 51.308(d)(3) of the RHR,
States are required to include a LTS in
their SIPs. The LTS is the compilation
of all control measures a State will use
to meet any applicable RPGs. The LTS
must include “enforceable emissions
limitations, compliance schedules, and
other measures as necessary to achieve
the reasonable progress goals” for all
Class I areas within, or affected by
emissions from, the State. See 40 CFR
51.308(d)(3).

When a State’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another State, the
RHR requires the impacted State to
coordinate with the contributing States
in order to develop coordinated
emissions management strategies. See
40 CFR 51.308(d)(3)(i). In such cases,
the contributing State must demonstrate
that it has included in its SIP all
measures necessary to obtain its share of
the emission reductions needed to meet
the RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultations between States may be
required to sufficiently address
interstate visibility issues. This is
especially true where two States belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, States
must describe how each of the seven
factors listed below is taken into

account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and
schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the State for these purposes; (6)
enforceability of emissions limitations
and control measures; (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. See 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the State’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the State
must revise its plan to provide for
review and revision of a coordinated
LTS for addressing reasonably
attributable and regional haze visibility
impairment, and the State must submit
the first such coordinated LTS with its
first regional haze SIP. Future
coordinated LTS’s, and periodic
progress reports evaluating progress
towards RPGs, must be submitted
consistent with the schedule for SIP
submission and periodic progress
reports set forth in 40 CFR 51.308(f) and
51.308(g), respectively. The periodic
reviews of a State’s LTS must report on
both regional haze and RAVI
impairment and must be submitted to
EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

In 40 CFR 51.308(d)(4), the RHR
requires a monitoring strategy for
measuring, characterizing, and reporting
of regional haze visibility impairment
that is representative of all mandatory
Class I Federal areas within the State.
The strategy must be coordinated with
the monitoring strategy required in 40
CFR 51.305 for RAVI. Compliance with
this requirement may be met through
participation in the Interagency
Monitoring of Protected Visual
Environments (IMPROVE) network. The

monitoring strategy is due with the first
regional haze SIP, and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a State
with mandatory Class I areas to
determine the contribution of emissions
from within the State to regional haze
visibility impairment at Class I areas
both within and outside the State;

e Procedures for using monitoring
data and other information in a State
with no mandatory Class I areas to
determine the contribution of emissions
from within the State to regional haze
visibility impairment at Class I areas in
other States;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the State, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A State
must also make a commitment to update
the inventory periodically; and

¢ Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

Pursuant to 40 CFR 51.308(f) of the
RHR, state control strategies must cover
an initial implementation period
extending to the year 2018, with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.
Periodic SIP revisions must meet the
core requirements of 40 CFR 51.308(d)
with the exception of BART. The BART
provisions of 40 CFR 51.308(e), as noted
above, apply only to the first
implementation period. Periodic SIP
revisions will assure that the statutory
requirement of reasonable progress will
continue to be met.

H. Consultation With States and Federal
Land Managers (FLMs)

The RHR requires that States consult
with FLMs before adopting and
submitting their SIPs. See 40 CFR
51.308(i). States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
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consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a
State must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
State and FLMs regarding the State’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

III. What is EPA’s analysis of
Massachusetts’ Regional Haze SIP
submittal?

On December 30, 2011, the Division
of Air Quality Control of the MassDEP
submitted revisions to the
Massachusetts SIP to address regional
haze as required by 40 CFR 51.308. In
addition, on May 2, 2012, MassDEP
requested parallel processing of its
February 17, 2012 Proposed Revision to
Massachusetts Regional Haze SIP. EPA
has reviewed Massachusetts’ submittals
and is proposing to find that they are
consistent with the requirements of 40
CFR 51.308 as outlined in Section II. A
detailed analysis follows.

Massachusetts is responsible for
developing a regional haze SIP which
addresses Massachusetts’ impact on any
nearby Class I areas. As Massachusetts
has no Class I areas within its borders,
Massachusetts is not required to address
the following Regional Haze SIP
elements: (a) Calculation of baseline and
natural visibility conditions; (b)
establishment of reasonable progress
goals; (c) monitoring requirements; and
(d) RAVI requirements.

A. Massachusetts’ Impact on MANE-VU
Class I Areas

Massachusetts is a member of the
MANE-VU RPO. The MANE-VU RPO
contains seven Class I areas in four
States: Moosehorn Wilderness Area,
Acadia National Park, and Roosevelt/
Campobello International Park in
Maine; Presidential Range/Dry River
Wilderness Area and Great Gulf
Wilderness Area in New Hampshire;
Brigantine Wilderness Area in New
Jersey; and Lye Brook Wilderness Area
in Vermont.

Through source apportionment
modeling, MANE-VU assisted States in
determining their contribution to the
visibility impairment of each Class I

area in the MANE-VU region.
Massachusetts and the other MANE-VU
States adopted a weight-of-evidence
approach which relied on several
independent methods for assessing the
contribution of different sources and
geographic source regions to regional
haze in the northeastern and mid-
Atlantic portions of the United States.
Details about each technique can be
found in the Northeast States for
Coordinated Air Use Management
(NESCAUM) document Contributions to
Regional Haze in the Northeast and
Mid-Atlantic United States, August 2006
(hereinafter referred to as the
“Contribution Report”).4

The MANE-VU Class I States
determined that any State contributing
at least 2.0% of the total sulfate (the
main contributor to visibility
impairment in the Northeast, see
Section III.C.3) observed on the 20
percent worst visibility days in 2002
was a contributor to visibility
impairment at the Class I areas.
Massachusetts emissions were found to
contribute to the total annual average
sulfate at the nearby Class I areas:
Acadia National Park, Maine (10.11% of
total sulfate); Moosehorn Wilderness
Area, Maine and Roosevelt Campobello
International Park (6.78% of total
sulfate); Great Gulf Wilderness Area and
Presidential Range Dry River, New
Hampshire (3.11% of total sulfate); Lye
Brook Wilderness Area (2.45% of total
sulfate); and Brigantine Wilderness
Area, New Jersey (2.73% of total
sulfate). The impact of sulfate on
visibility is discussed in greater detail
below.

EPA is proposing to find that
Massachusetts has adequately
demonstrated that emissions from
sources within the State cause or
contribute to visibility impairment in
nearby Class I Areas.

B. Best Available Retrofit Technology
(BART)

According to 51.308(e), “The State
must submit an implementation plan
containing emission limitations
representing BART and schedules for
compliance with BART for each BART-
eligible source that may reasonably be
anticipated to cause or contribute to any
impairment of visibility in any Class I
Federal area, unless the State
demonstrates that an emissions trading
program or other alternative will
achieve greater reasonable progress
toward natural visibility conditions.”

4The August 2006 NESCAUM document
Contributions to Regional Haze in the Northeast
and Mid-Atlantic United States has been provided
as part of the docket to this proposed rulemaking.

On October 13, 2006, EPA’s “Regional
Haze Regulations; Revisions to
Provisions Governing Alternative to
Source-Specific Best Available Retrofit
Technology (BART) Determinations;
Final Rule” (hereinafter known as the
“Alternative to BART Rule”’) was
published in the Federal Register. See
71 FR 60612. Massachusetts chose to
demonstrate that programs already
developed by the State provide greater
progress in visibility improvement than
source-by-source BART determinations.
A demonstration that the alternative
program will achieve greater reasonable
progress than would have resulted from
the installation and operation of BART
at all sources subject to BART in the
state must be based on the following:

(1) A list of all BART-eligible sources
within the State.

(2) A list of all BART-eligible sources
and all BART source categories covered
by the alternative program.

(3) Determination of the BART
benchmark. If the alternative program
has been designed to meet a
requirement other than BART, as in the
case of Massachusetts, the State may
determine the best system of continuous
emission control technology and
associated emission reductions for
similar types of sources within a source
category based on both source specific
and category-wide information, as
appropriate.

(4) An analysis of the projected
emission reductions achieved through
the alternative program.

(5) A determination based on a clear
weight of evidence that the alternative
program achieves greater reasonable
progress than would be achieved
through the installation and operation of
BART at the covered sources.

As allowed by the Regional Haze
Rule, Massachusetts opted to pursue
source by source BART determinations
for select sources and demonstrate an
Alternative to BART for other sources.

1. Identification of All BART Eligible
Sources

Determining BART-eligible sources is
the first step in the BART process.
BART-eligible sources in Massachusetts
were identified in accordance with the
methodology in Appendix Y of the
Regional Haze Rule, Guidelines for
BART Determinations Under the
Regional Haze Rule, Part II, How to
Identify BART-Eligible Sources. See 70
FR 39158. This guidance consists of the
following criteria:

e The unit falls into one of the listed
source categories;

e The unit was constructed or
reconstructed between 1962 and 1977;
and



Federal Register/Vol. 77, No. 101/ Thursday, May 24, 2012/Proposed Rules

30939

e The unit has the potential to emit
over 250 tons per year of sulfur dioxide,
nitrogen oxides, particulate matter,
volatile organic compounds, or
ammonia.

The BART Guidelines require States
to address SO», NOx, and particulate
matter. States are allowed to use their
best judgment in deciding whether VOC
or ammonia emissions from a source are
likely to have an impact on visibility in
the area. The State of Massachusetts
addressed SO,, NOx, and used
particulate matter less than 10 microns
in diameter (PMo) as an indicator for
particulate matter to identify BART
eligible units, as the BART Guidelines
require.

The identification of BART sources in
Massachusetts was undertaken as part of
a multi-State analysis conducted by the
NESCAUM. NESCAUM worked with
MassDEP licensing engineers to review
all sources and determine their BART
eligibility. MassDEP identified twenty-
nine sources as BART-eligible. The
Massachusetts BART eligible sources
are listed in Table 1. Three of the
sources are petroleum storage facilities
(Exxon Mobile-Everett, Global
Petroleum—Revere, and Gulf Oil—
Chelsea) with VOC emissions.

Consistent with the BART Guidelines,
the State of Massachusetts did not
evaluate emissions of VOCs in BART
determinations due to the lack of impact
on visibility in the area due to

anthropogenic sources. The majority of
VOC emissions in Massachusetts are
biogenic in nature. Therefore, the ability
to further reduce total ambient VOC
concentrations at Class I areas is
limited. Point, area, and mobile sources
of VOCs in Massachusetts are already
comprehensively controlled as part of
an ozone attainment and maintenance
strategy.

Nor did Massachusetts evaluate
ammonia. The overall ammonia
inventory is very uncertain, but the
amount of anthropogenic emissions at
sources that were BART-eligible is
relatively small, and no additional
sources were identified that had greater
than 250 tons per year ammonia and
required a BART analysis.?

TABLE 1—BART ELIGIBLE SOURCES IN MASSACHUSETTS

2002 Highest 2002
Source, unit and location Fuel BART source category emissions visibility impact
(ton/yr) (dv)3
Boston Generating—New Boston Unit 1 . Distillate Oil ... 18.6 MW, EGU .... SO,: 1, NOx: 170 ......... 0.04
Boston Generating—Mystic Unit 7* ........ Residual Oil .................. 574 MW, EGU .... SO;: 3,727, NOx: 805 .. 1.02
Braintree Electric Unit 3 .........cccooiviiinieienee, Distillate Oil Natural 76 MW, EGU ................ SO, 6 NOx: 97 ............ 0.03
Gas.
Dominion—Brayton Point Unit 1* .........ccceeieee Coal 243 MW, EGU ..... SO,: 9,254 NOx: 2,513 3.82
Dominion—Brayton Point Unit 2* ............ccccceenet Coal 240 MW, EGU .... SO.: 8,853 NOx: 2,270 3.67
Dominion—Brayton Point Unit 3* .........cccceeieenee Coal 612 MW, EGU .............. SO,: 19,450 NOx: 7.25
7,335.
Dominion—Brayton Point Unit 4* ...........cccceceene Residual Oil Natural 435 MW, EGU .............. SO,: 2,037 NOx: 552 ... 0.73
Gas.
Dominion—Salem Harbor Unit 4* .........c.cccoeeeeeee. Residual Oil .................. 433 MW, EGU .............. SO,: 2,886 NOx: 787 ... 0.98
Harvard University—Blackstone Unit 11 ............ Residual Oil Natural 83 MW, EGU ................ S0O,: 63 NOx: 41 .......... 0.06
Gas.
Harvard University—Blackstone Unit 12 ............. Residual Oil Natural 83 MW, EGU ................ S0O,: 74 NOx: 46 .......... 0.06
Gas.
Mirant—Canal Station Unit 1 .........cccoeciiniiieens Residual Oil .................. 560 MW, EGU .............. SO,: 13,066 NOx: 4.43
3,339.
Mirant—Canal Station Unit 2 ...........ccccoeeniirieens Residual Oil .................. 560 MW, EGU .............. SO,: 8,948 NOx: 2,260 3.26
Mirant Kendall LLC Unit 1 ..o, Residual Oil Natural 80 MW, EGU ................ SO, 18 NOx: 172 ........ 0.06
Gas.
Mirant Kendall LLC Unit 2 .......cccccoooiiinieiinene. Residual Oil Natural 80 MW, EGU ................ SO,: 36 NOx: 96 .......... 0.04
Gas.
Taunton Municipal Light Plant (TMLP)—Cleary | Residual Oil .................. 28 MW, EGU ................ SO,: 37 NOx: 15 .......... 0.01
Flood Unit 8.
Taunton Municipal Light Plant (TMLP)—Cleary | Residual Oil .................. 90 MW, EGU ................ SO,: 55 NOx: 163 ........ 0.07
Flood Unit 9.
Eastman Gelatin Units 1, 2, 3, and 4 .................. Residual Oil Natural ICI Boilers .......cccoveueene SO: 5.2 NOx: 51 ......... 0.03
Gas.
General Electric Aircraft—Lynn Unit 3 ............... Natural Gas Residual ICI Boilers .....c.ccoeveeenene SO,: 425 NOx: 213 ...... 0.24
Qil.
SOIUHA oo Natural Gas Residual ICI Boiler .......ccccovvvenene NOx: 16 veceereerereeene 0.003
Oil Coal.
Trigen—Kneeland St. Unit 3 ......cccccoeveevieiieennen. Residual Oil Distillate ICI Boiler .....cccooevvieeenns SO,: 85 NOx: 396 ........ 0.15
Qil.
Wheelabrator Saugus Units 1 .......cccceviiiniennen. Mixed Waste ................ Municipal Incinerator .... | SO,: 42 NOx: 357 ........ 0.25
Wheelabrator Saugus Unit 2 ...................... Mixed Waste ................ Municipal Incinerator .... | SO,: 42 NOx: 364 ........ 0.25
Exxon Mobil—Everett All Processing Units Petroleum Storage ....... N/A.
Global Petroleum—Revere All Processing Units Petroleum Storage ....... N/A.
Gulf Oil—Chelsea All Processing Units .............. Petroleum Storage ....... N/A.

*Located at a facility greater than 750 MW.

5Visibility Impact is measured in units of
deciviews (dv). A deciview measures the

incremental visibility change discernable by the

human eye. The modeling to determine the
visibility impact is discussed below.
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2. Cap-Outs

BART applies to sources with the
potential to emit 250 tons or more per
year of any visibility impairing
pollutant. (70 FR 39160). BART-eligible
sources that adopt a federally
enforceable permit limit to permanently
limit emissions of visibility impairing
pollutants to less than 250 tons per year
(tpy) may thereby “cap-out” of BART.
See 70 FR 39112. One Massachusetts
source capped out of BART by taking
such limits, General Electric-Lynn Unit
3. Actual emissions of visibility
impairing pollutants from General
Electric-Lynn Unit 3 are less than the
250 tons per year threshold. Pursuant to
the request of the source, MassDEP has
established a federally enforceable
permit condition that limits the
potential to emit (PTE) NOx and SO
emissions from Unit 3 to less than 250
tons per year. This permit has been
submitted as part of the Massachusetts
SIP submittal (Appendix BB). The
existing PM;o potential to emit is
already below the 250 tpy threshold. As
a result, Massachusetts concluded that
this source is not BART eligible. If in
the future, this source requests an
increase in its PTE above the 250 tons
per year threshold for a visibility
impairing pollutant, it shall be subject
to BART.

3. Identification of Sources Subject to
BART

Massachusetts, working with MANE—
VU, found that almost every MANE-VU
state with BART-eligible sources
contributes to visibility impairment at
one or more Class I areas to a significant
degree (See the MANE-VU Contribution
Report). As a result, Massachusetts
found that all BART eligible sources
within Massachusetts are subject to
BART.

According to Section III of the
Guidelines, once the state has compiled
its list of BART-eligible sources, it needs
to determine whether to make BART
determinations for all of the sources or
to consider exempting some of them
from BART because they may not
reasonably be anticipated to cause or
contribute to any visibility impairment
in a Class I area.

Based on the collective importance of
BART sources, Massachusetts decided
that no exemptions would be given for
sources.®

6Massachusetts’ decision that all BART eligible
sources are subject to BART should not be
misconstrued to mean that all BART-eligible
sources must install controls. For sources subject to
a source-specific BART determination,
Massachusetts’ approach simply requires the
consideration of each of the five statutory factors
before determining whether or not controls are

4. Modeling To Demonstrate Source
Visibility Impact

MANE-VU conducted modeling
analyses of BART-eligible sources using
the EPA approved air quality model,
California Pollution Model (CALPUFF),
in order to provide a regionally-
consistent foundation for assessing the
degree of visibility improvement which
could result from the installation of
BART controls.? While this modeling
analysis differed slightly from the
guidance, it was intended to provide a
first-order estimate of the maximum
visibility benefit that could be achieved
by eliminating all emissions from a
BART source, and provides a useful
metric for determining which sources
are unlikely to warrant additional
controls to satisfy BART.

The MANE-VU modeling effort
analyzed 136 BART-eligible sources in
the MANE-VU region using the
CALPUFF modeling platform and two
meteorological data sets: (1) A wind
field based on National Weather Service
(NWS) observations; and (2) a wind
field based on the Pennsylvania State
University/National Center for
Atmospheric Research Mesoscale
Meteorological Model (MM5) version
3.6. Modeling results from both the
NWS and MM5 platforms include each
BART eligible unit’s maximum 24-hr,
8th highest 24-hr, and annual average
impact at the Class I area.? These
visibility impacts were modeled relative
to the 20 percent best, 20 percent worst,
and average annual natural background
conditions. In accordance with EPA
guidance, which allows the use of either
estimates of the 20 percent best or the
annual average of natural background
visibility conditions as the basis for
calculating the deciview difference that
individual sources would contribute for
BART modeling purposes, MANE-VU
opted to utilize the more conservative
best conditions estimates approach
because it is more protective of
visibility.

The 2002 baseline modeling provides
an estimate of the maximum
improvement in visibility at Class I
Areas in the region that could result
from the installation of BART controls

warranted. For sources that were not subject to
source-specific BART determinations,
Massachusetts’ alternative to BART requires greater
overall reductions than would have been achieved
by application of source-specific BART, but may
not require all sources to install additional controls.

7 The MANE-VU modeling protocol can be found
in the NESCAUM “BART Resource Guide,” dated
August 23, 2006, (www.nescaum.org/documents/
bart-resource-guide/bart-resource-guide-08-23-06-
final.pdf/)

8 The NWS and MM5 platform modeling results
can be found in Appendices R—1 and R-2 of the SIP
submittal.

(the maximum improvement is
equivalent to a “zero-out” of emissions).
In virtually all cases, the installation of
BART controls would result in less
visibility improvement than what is
represented by a source’s 2002 impact,
but this approach does provide a
consistent means of identifying those
sources with the greatest contribution to
visibility impairment.

In addition to modeling the maximum
potential improvement from BART,
MANE-VU also determined that 98
percent of the cumulative visibility
impact from all MANE-VU BART
eligible sources corresponds to a
maximum 24-hr impact of 0.22 dv from
the NWS-driven data and 0.29 dv from
the MMS5 data. As a result, MANE-VU
concluded that, on the average, a range
0f 0.2 to 0.3 dv would represent a
significant impact at MANE-VU Class I
areas, and sources having less than 0.1
dv impact are unlikely to warrant
additional controls under BART.?

For Massachusetts, sources with
visibility impact of 0.1 dv or less are:
Braintree Electric Unit 3; Harvard
University—Blackstone Units 11 and 12;
Mirant- Kendall Units 1 and 2; New
Boston Unit 1; Eastman Gelatin Units 1,
2, 3, and 4; Solutia; and Trigen—
Kneeland Unit 3.1° Massachusetts
determined that the cost of installing
additional controls on these de minimis
units was not cost effective given the
minimal expected visibility impact.
Massachusetts therefore determined that
current controls represent BART for
these units.

5. Source Specific BART Determination

The Regional Haze Rule allows
Massachusetts to either make individual
BART determinations or to implement

9 As an additional demonstration that sources
whose impacts were below the 0.1 dv level were too
small to warrant BART controls, the entire MANE—
VU population of these units was modeled together
to examine their cumulative impacts at each Class
I area. The results of this modeling demonstrated
that the maximum 24-hour impact at any Class I
area of all modeled sources with individual impacts
below 0.1 dv was only a 0.35 dv change relative to
the estimated best days natural conditions at Acadia
National Park. This value is well below the 0.5 dv
impact used by most RPOs and States for
determining whether a BART-eligible source
contributes to visibility impairment.

10 Trigen-Kneeland has been added to this list,
despite its modeled impact of 0.146 dv (0.127 dv
from NO3) using the MM5 modeling platform, due
to two significant errors in the 2002 input data used
by MANE-VU to screen facilities for their impact
on visibility. First, Units 1-4 were included in the
modeling when only Unit 3 is BART-eligible.
Second, the 2002 modeled NOx emissions from
Unit 3 were 396 tons, rather than the actual 96 tons
of NOx emissions. Massachusetts believes that the
modeling using the corrected 2002 NOx emissions
from Trigen-Kneeland would indicate a total
visibility impact of <0.1 dv, therefore a source with
a de minimis impact on visibility.


http://www.nescaum.org/documents/bart-resource-guide/bart-resource-guide-08-23-06-final.pdf/
http://www.nescaum.org/documents/bart-resource-guide/bart-resource-guide-08-23-06-final.pdf/
http://www.nescaum.org/documents/bart-resource-guide/bart-resource-guide-08-23-06-final.pdf/
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an alternative that will achieve greater
reasonable progress toward natural
visibility conditions. Massachusetts
developed an individual BART
determination for Wheelabrator—
Saugus Units 1 and 2.

a. Background

Wheelabrator-Saugus is a municipal
waste combustor which contains two
mass burn incinerators with water wall
boilers, each rated at 325 MMBtu/hr
heat input. Both incinerator units are
BART-eligible, with reported combined
2002 emissions of 84 tons of SO, and
721 tons of NOx.

b. NOx BART Review

Wheelabrator has NOx control for
both units that includes low-NOx
burners and Selective Non-Catalytic
Reduction (SNCR). The current NOx
emission limit is 205 ppm (by volume
at 7 percent oxygen dry basis, 24-hour
arithmetic average). MassDEP believes
that the low-NOx burners and SNCR are
the most stringent control available for
municipal waste combustors. At
MassDEP’s request, the facility
performed furnace gas temperature
profiling and conducted SNCR
optimization testing to determine the
capability to further reduce NOx
emission while minimizing ammonia
slip. The optimization test results
indicated that a reduced NOx emission
target of 185 ppm (dry, 7% O>) could be
achieved with the existing SNCR
system. Therefore Massachusetts
determined that the NOx emission rate
of 185 ppm (30-day average) for each of
Wheelabrator’s units represents BART.

c. SO, BART Review

Wheelabrator’s existing control
technology for SO, emissions includes a
spray dry absorber (SDA) with lime
slurry injection. Wheelabrator’s
permitted SO, emission limit is 29 ppm
(by volume at 7 percent oxygen dry
basis, 24-hour geometric mean).
CALPUFF modeling suggests that
visibility impacts from 2002 SO,
emissions from Wheelabrator—Saugus
are below 0.1 dv on the worst day at any
Class I area. Massachusetts determined
that further controls for SO, are not
warranted given the minimal potential
visibility improvement and that current
controls are equivalent to federal
Maximum Achievable Control
Technology (MACT) standards (40 CFR
Part 60 Subpart Cb).

d. PM BART Review

Each of Wheelabrator’s units is
equipped with 10-module fabric filters
(baghouses) and is subject to a PM
emission limit 27 mg/dscm or less at 7
percent oxygen (dry basis). On March
14, 2012, MassDEP issued an ECP
Modified Final Approval for
Wheelabrator that reduced its PM
emission limit to 25 mg/dscm or less at
7 percent oxygen (dry basis).
Massachusetts determined that
additional PM controls were not
warranted given the additional cost of
installation and the already strict
controls in place at Wheelabrator.

e. EPA Assessment

EPA has reviewed the Massachusetts
analysis and concluded it was
conducted in a manner consistent with
EPA’s BART Guidelines. The proposed
NOx, PM, and SO, limits meet the
current federal Maximum Achievable
Control Technology (MACT) limits. See
40 CFR Part 60 Subpart Cb (71 FR
27324, May 10, 2006). The BART Rule
states, ‘“Unless there are new
technologies subsequent to the MACT
standards which would lead to cost-
effective increases in the level of
control, you may rely on the MACT
standards for purposes of BART.” (50
FR 39164, (July 6, 2005)). The MACT
standard for Large Municipal Waste
Combustors was modified in 2006, with
the standards taking effect in 2009. We
are currently unaware of any new
technology available that would require
reevaluation of the cost-effectiveness of
additional controls. EPA is proposing to
find that the Massachusetts analysis and
conclusions for the BART emission
units located at Wheelabrator—Saugus
are reasonable.

6. Identification of All BART Source
Categories Covered by the Alternative
Program

To address the BART requirement for
the remaining sources subject to BART,
Massachusetts opted to implement an
“Alternative to BART” measure.

In crafting Massachusetts’ Alternative
to BART demonstration, the State relied
on: SO, and NOx emission reductions
required by 310 CMR 7.29, “Emissions
Standards for Power Plants;” the
retirement of Somerset Power; permit
restrictions for Brayton Point, Salem
Harbor, and Mount Tom Station that
limits SO, and/or NOx emissions; 310

CMR 7.19, ‘“Reasonably Available
Control Technology for sources of
Oxides of Nitrogen NOx;” and
MassDEP’s proposed amendments to its
low sulfur fuel oil regulation, which
requires EGU’s that burn residual oil to
limit the sulfur content of 0.5% by
weight beginning July 1, 2014.

The Massachusetts Alternative to
BART includes emission reductions
from all of the remaining BART-eligible
EGUs, as well as, select EGUs
determined to be too old to meet the
definition of BART-eligible.

7. Determination of the BART
Benchmark

In developing the BART benchmark,1?
with one exception, States must follow
the approach for making source-specific
BART determinations under section
51.308(e)(1). The one exception to this
general approach is where the
alternative program has been designed
to meet requirements other than BART,
such as being part of the State’s long
term strategy to meet reasonable
progress goals. In this case, States are
not required to conduct a full BART
analysis under 51.308(e)(1) for each
source and may instead use simplifying
assumptions in establishing a BART
benchmark based on an analysis of what
BART is likely to be for similar types of
sources within a source category using
category-wide or source-specific
information as appropriate. Under either
approach to establishing a BART
benchmark, we believe that the
presumptions for EGUs in the BART
Guidelines should be used for
comparison to a trading or other
alternative program, unless the State
determines that such presumptions are
not appropriate for a particular EGU.
See 71 FR 60619. Massachusetts’
program is part of the State’s long term
strategy and even though Massachusetts
had the option of using the less
stringent EPA presumptive limits, the
State opted to use the MANE-VU
recommended BART emission limits for
non-CAIR EGUs in setting the BART
benchmark. These limits are listed in
Table 2.

11 The BART benchmark is intended to provide a
target emission reduction—what would the
expected reductions in emissions have been if the
State had chosen to apply source-specific BART to
all of its BART sources—for comparison to the
Alternative to BART.
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TABLE 2—MANE-VU RECOMMENDED BART LIMITS

Category

SO, Limits

NOx Limits

Non-CAIR EGUs

Coal—95% control or 0.15 Ib/MMBtu

Oil—95% control or 0.33 Ib/MMBtu (0.3% fuel

sulfur limit).

In NOx SIP call area, extend use of controls
to year round.

0.1-0.25 Ib/MMBtu depending on coal and
boiler type.

8. Massachusetts’ SO, Alternative BART
Program

The Massachusetts Alternative to
BART is comprised of:

e 310 CMR 7.29, “Emission Standards
for Power Plants,” which establishes
SO, emission standards for certain
EGUs.

¢ Permit restrictions for Mount Tom
Station, Brayton Point Station, and
Salem Harbor that disallow the use of
310 CMR 7.29 SO, Early Reduction
Credits and federal Acid Rain
Allowances for compliance with 310
CMR 7.29.

e An annual cap of 300 tons of SO,
for Salem Harbor Unit 2, and a
shutdown of Units 3 and 4 beginning
June 1, 2014.

e The retirement of Somerset Power
in 2010.

e MassDEP’s proposed low sulfur fuel
oil regulation, which would require
EGUs that burn residual oil to limit the
sulfur content to 0.5% by weight
beginning July 1, 2014.

Massachusetts included previously
adopted 310 CMR 7.29, “Emission
Standards for Power Plants,” as part of
its February 17, 2012 proposed Regional
Haze SIP supplement. 310 CMR 7.29
was adopted in 2001 as a means to
reduce NOx, SO,, mercury (Hg), and
carbon dioxide (CO,) emissions from the
State’s largest fossil fueled EGUs. The
rule established a two-phased schedule.
The second phase became effective
October 1, 2006. The Massachusetts
Emission Standards for power plants
establishes a facility-wide rolling 12-
month SO, emission rate of 3.0 pounds
per megawatt-hour and a monthly
average emission rate of 6.0 pounds per
megawatt-hour. This regulation allows
the use of SO, Early Reduction Credits

12 The Mount Tom amended Emission Control
Plan can be found in Appendix EE of the February
17, 2012 Proposed Revision to Massachusetts
Regional Haze State Implementation Plan.

13 The Brayton Point amended Emission Control
Plan can be found in Appendix GG of the February

(on a 1 ton credit to 1 ton excess
emission basis) and the use of federal
Acid Rain SO, Allowances (on a 3 ton
allowance to 1 ton excess emission
basis) for compliance with the 3.0
pound per mega-watt hour emission
rate. 310 CMR 7.29 applies to Brayton
Point (Units 1, 2, 3, 4), Canal Station
(Units 1 and 2), Mount Tom Station
(Unit 1), Mystic Station (Units 4, 5, 6,
7,81, 82, 93, and 94), Salem Harbor
Station (Units 1, 2, 3, and 4), and NRG
Somerset (Unit 8).

On May 15, 2009, MassDEP issued an
amended Emission Control Plan Final
Approval 12 for Mount Tom that
prohibits the use of Early Reduction
Credits (ERCs) and federal Acid Rain
Allowances for compliance with 310
CMR 7.29 after June 1, 2014. In a similar
fashion, on February 16, 2012, at
Brayton Point’s request, MassDEP
issued an Amended Emission Control
Plan Draft Approval 13 which prohibits
the use of ERCs and federal Acid Rain
Allowances for compliance with 310
CMR 7.29 after June 1, 2014.

On February 17, 2012, at Salem
Harbor’s request, MassDEP proposed an
Amended Emission Control Plan 14 that
prohibits the use of ERCs and federal
Acid Rain Allowances for compliance
with 310 CMR 7.29, after June 1, 2014.
The emission control plan also
establishes an annual cap of 300 tons of
SO, for Salem Harbor 2 and the
shutdown of Units 3 and 4 effective
June 1, 2014. Per a consent decree,15
Salem Harbor Units 1 and 2 were
removed from service as of December
31, 2011, which means that these units
can no longer generate electricity for the
power grid. However, under the consent
decree these units were not restricted
from operating for other purposes. The

17, 2012 Proposed Revision to Massachusetts
Regional Haze State Implementation Plan.

14 The Salem Harbor amended Emission Control
Plan can be found in Appendix FF of the February
17, 2012 Proposed Revision to Massachusetts
Regional Haze State Implementation Plan.

consent decree therefore does not act as
a federally enforceable limit on
emissions from these units. MassDEP’s
proposed permit restrictions will make
the emission reductions from Salem
Harbor federally enforceable. As such
these reductions are not required under
the consent decree and are included in
Massachusetts’ Alternative to BART.

Instead of complying with 310 CMR
7.29, Somerset Power ceased operating
in 2010, and on June 22, 2011, at
Somerset Power’s request, MassDEP
issued a letter that revoked all air
approvals and permits for the facility
and deemed all pending permit
applications withdrawn.16

The final component of the
Massachusetts Alternative to BART is
the MassDEP proposed amendment to
310 CMR 7.05, “Fuels All Districts,” to
lower the allowable sulfur content of
distillate oil and residual oil combusted
by stationary sources. For residual oil,
310 CMR 7.05 currently includes a
range of sulfate content limits, from
0.5% to 2.2%, depending on the area of
the state. The proposed amendment
would establish a 0.5% sulfur content
limit for power plants as of July 1, 2014.

Analysis of Alternative to BART for SO,

Table 3 shows the BART benchmark
projected SO, emissions for the BART-
eligible units included in the alternative
program. The emissions were calculated
by multiplying the MANE-VU BART
workgroup recommended BART SO»
emission rate in Ilb/MMBtu (see Table 2
above) by each unit’s 2002 baseline heat
input in MMBtu. Massachusetts
determined that the BART benchmark
emission reduction is 50,752 tons of SO,
(68,328 tons minus 17,576 tons).

15 Conservation Law Foundation v. Dominion
Energy New England, Inc., Case No. 1:10-cv—11069
(D. Mass. 2012), http://www.clf.org/wp-content/
uploads/2012/02/Signed-Consent-Decree-

12 11.pdf.

16 Appendix HH of the Massachusetts February

17, 2012 SIP submittal.


http://www.clf.org/wp-content/uploads/2012/02/Signed-Consent-Decree-12_11.pdf
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TABLE 3—BART BENCHMARK FOR SO»
MANE-VU
2002 SO» 2002 Heat recommended Estimated
BART eligible facility Unit emissions input SO, BART SO, emissions
(tons) (MMBtu) emission rate (tons)

(Ibs/MMBtu)
Brayton Point 1 9,254 17,000,579 0.15 1,275
Brayton Point 2 8,853 15,896,795 0.15 1,192
Brayton Point ... 3 19,450 36,339,809 0.15 2,725
Brayton Point .... 4 2,037 4,787,978 0.33 790
Canal Station 1 13,066 27,295,648 0.33 4,504
Canal Station 2 8,948 19,440,919 0.33 3,208
Cleary Flood ... 8 39 92,567 0.33 15
Cleary Flood ... 9 68 2,123,819 0.33 350
MYSHIC ettt 7 3,727 15,172,657 0.33 2,503
Salem Harbor ... 4 2,886 6,137,412 0.33 1,013
TOMAl e srnee e | nreeenaees 68,328 | .o | e 17,576

Table 4 shows the Alternative to
BART estimated SO, emissions, which
MassDEP calculated by multiplying the
proposed low-sulfur fuel oil regulation
SO, emission rates in lbs/MMBtu by the
2002 heat input in MMBtu, or by
multiplying the 310 CMR 7.29 SO,
rolling 12-month emission rate in lbs/
MWh by the 2002 megawatt-hours
electrical generation, and accounting for

permit restrictions in effect at Mount
Tom Station and proposed for Brayton
Point and Salem Harbor, as well as the
retirement of Somerset Power. MassDEP
calculated that the Alternative to BART
results in an estimated emission
reduction of 54,986 tons from 2002
emissions (89,254 tons minus 34,268).
This reduction is 4,234 tons (54,986
tons minus 50,752 tons) more than the

calculated emission reduction from the
BART benchmark. Massachusetts
determined that its proposed
Alternative to BART for SO, would
therefore result in more emissions
reductions than would have been
achieved through the application of

source-specific BART.

TABLE 4—ALTERNATIVE TO BART FOR SO,

i . 2002 SO, 2002 Heat input (MMBtu) or Alternative BART emission rate Estimated

Facility Unit e generation ((MWh) ) (Ibs/MMBtu or Ibs/MWh) SO, gy "

Brayton Point 1 9,254 | 1,951,839 MWh .....ccccvvveviienne 3.0 Ibs/MWh ... 2,928
Brayton Point 2 8,853 | 1,855,515 MWh .... 3.0 Ibs/MWh ... 2,783
Brayton Point 3 19,450 | 4,294,957 MWh .......cccvvvvvineenne 3.0 Ibs/MWh .....ovvveeieeeieeeees 6,442
Brayton Point 4 2,037 | 4,787,978 MMBtu 0.56 Ibs/MMBtu 1,341
Canal Station 1 13,066 | 27,295,648 MMBtu ... 0.56 Ibs/MMBtu 7,643
Canal Station 2 8,948 | 19,440,919 MMBtu ... 0.56 Ibs/MMBtu 5,443
Cleary Flood 8 39 | 92,567 MMBUtU .....ccccvvvrieeinenns 0.56 Ibs/MMBtu 25
Cleary Flood 9 68 | 2,123,819 MMBtU ........ccceeueeeee 0.56 Ibs/MMBtu 595
Mount Tom . 1 5,282 | 1,047,524 MWh .... 3.0 Ibs/MWh ....... 1,571
Mystic ............. 7 3,727 | 15,172,657 MMBtu 0.56 Ibs/MMBtu .. 4,248
Salem Harbor 1 3,425 | 631,606 MWh .....ccoeevvvveeirenne 3.0 Ibs/MWh .....covveiieeeiieeees 947
Salem Harbor 2 2,821 | 527,939 MWh .......ccccovviiiiinnns Cap i 300
Salem Harbor .... 3 4,999 | 974,990 MWh ....... Retired 0
Salem Harbor .... 4 2,886 | 6,137,412 MMBtu . Retired 0
SOMErSEt ..oovvveeeeeieeeeee e 8 4,399 | 8,910,087 MMBtu Retired 0
LI <= SR IR £ 02 S 34,268

Section 40 CFR 51.308(e)(3) provides
a process for determining whether an
alternative measure makes greater
reasonable progress than would be
achieved through the installation and
operation of BART. If the geographic
distribution of emission reductions is
similar between an alternative measure
and BART, the comparison of the two
measures may be made on the basis of
emissions alone. The alternative
measure may be deemed to make greater
progress than BART if it results in
greater emission reductions than

requiring sources subject to BART to
install, operate, and maintain BART. In
this case, the Alternative to BART
achieves greater emission reductions
than BART. Aside from Mount Tom, all
of the Alternative to BART sources are
coastally located EGUs in Eastern
Massachusetts—two of which, Brayton
Point and Somerset, are located in the
same municipality. Massachusetts
concluded that the geographic
distribution of emission reductions is
not significantly different than the
application of source specific BART.

Therefore, Massachusetts determined
that its Alternative to BART for SO»
would result in greater reasonable
progress than application of source-

specific BART.

9. Massachusetts’ NOx Alternative

BART Program

The Massachusetts Alternative to

BART for NOx relies on:

e 310 CMR 7.29, “Emissions
Standards for Power Plants,” which
establishes NOx emissions limits for

certain EGUs.
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e An annual cap of 276 tons of NOx
for Salem Harbor Unit 1 and an annual
cap of 50 tons of NOx for Unit 2, and
a shutdown of Units 3 and 4 beginning
June 1, 2014.

e The retirement of Somerset Power
in 2010.

e 310 CMR 7.19, ‘“Reasonably
Available Control Technology (RACT)
for Sources of Oxides of Nitrogen NOx,”
which establishes NOx emission
standards for various sources, including
EGUs.

MassDEP’s existing regulation 310
CMR 7.29, “Emission Standards for
Power Plants” establishes a rolling 12-
month average NOx emission rate of 1.5
lbs/MWh and a monthly average
emission rate of 3 lbs/MWh. 310 CMR
7.29 applies to Brayton Point (Units 1,
2, 3, 4), Canal Station (Units 1 and 2),
Mount Tom Station (Unit 1), Mystic
Station (Units 4, 5, 6, 7, 81, 82, 93, and
94), Salem Harbor Station (Units 1, 2, 3,
and 4), and NRG Somerset (Unit 8).

On February 17, 2012, at Salem
Harbor’s request, MassDEP proposed an
Amended ECP Approval 17 that requires

an annual cap of 276 tons of NOx for
Salem Harbor Unit 1 and an annual cap
of 50 tons of NOx for Unit 2, and a
shutdown of Units 3 and 4 beginning
June 1, 2014. While these units are
subject to a consent decree that requires
them to be removed from electric
generation service, the consent decree
does not prevent these units from
operation other than electric generation
service. Therefore, Massachusetts’
proposed Amended ECP Approval will
result in an enforceable limitation on
emissions from Salem Harbor in excess
of currently required reductions.

Somerset Power ceased operating in
2010, and on June 22, 2011, at
Somerset’s Power’s request, MassDEP
issued a letter 18 that revoked all air
approvals and permits for the facility
and deemed all pending permit
applications withdrawn.

MassDEP’s existing regulation 310
CMR 7.19 establishes NOx emission
rates for various stationary sources,
including EGUs. Under 310 CMR 7.19,
Cleary Flood Units 8 and 9 are subject
to a NOx emission rate of 0.28 lbs/

MMBtu. Mystic Unit 7 is subject to a
NOx emission rate of 0.25 Ib/MMBtu.
Mystic is also subject to 310 CMR 7.29
on a facility-wide basis. However,
Mystic Unit 7 could exceed the 310
CMR 7.29 NOx rate of 1.5 lbs/MWh
while the facility as a whole complies
with the rate because the other units at
Mystic are natural gas-fired with low
NOx emissions, and therefore the 310
CMR 7.19 unit-specific NOx rate of 0.25
lbs/MMBtu is the controlling factor for
Unit 7.

Analysis of the Alternative BART
Program for NOx

Table 5 shows the BART benchmark
NOx emissions for the BART-eligible
units, which were calculated by
multiplying the lowest, more stringent
MANE-VU BART workgroup
recommended emission rate of 0.1 Ib/
MMBtu by the 2002 heat input in
MMBtu. The BART benchmark results
in a calculated emission reduction of
12,820 tons of NOx (20,034 tons minus
7,214 tons) from 2002 emissions.

TABLE 5—BART BENCHMARK FOR NOx

MANE-VU :
2002 NOx 2002 Heat | recommended |  Esimated
BART-eligible facility Unit emissions input BART NOx emissi)c(ms
(tons) (MMBtu) emission rate (tons)
(Ibs/MMBtu)
Brayton Point 1 2,513 17,000,579 0.10 850
Brayton Point 2 2,270 15,896,795 0.10 795
Brayton Point 3 7,335 36,339,809 0.10 1,817
Brayton Point 4 552 4,787,978 0.10 239
Canal Station 1 3,339 27,295,648 0.10 1,365
Canal Station 2 2,260 19,440,919 0.10 972
Cleary Flood 8 12 92,567 0.10 5
Cleary Flood 9 161 2,123,819 0.10 106
Mystic ...ccooveeeee. 7 805 15,172,657 0.10 759
Salem Harbor ..o 4 787 6,137,412 0.10 307
TOAl e | eeseenenne 20,034 | oo | e 7,214

Table 6 shows the Alternative to
BART NOx emissions, which were
calculated by multiplying MassDEP’s
310 CMR 7.29 NOx emission rate in 1b/
MWh and 310 CMR 7.19 NOx emission
rate in lb/MMBtu by the 2002 electricity
generation in MWh and 2002 heat input
in MMBtu respectively, and accounting

for permit restrictions proposed for
Salem Harbor and the retirement of
Somerset Power. The Alternative to
BART results in an emission reduction
of 13,116 tons (26,455 tons minus
13,339 tons) from 2002 emissions. The
estimated NOx reductions from the
Alternative to BART are 296 tons

(13,116 tons minus 12,820 tons) more
than estimated reductions from BART
alone. Massachusetts determined that its
proposed Alternative to BART for NOx
would therefore result in more
emissions reductions than would have
been achieved through the application
of source-specific BART.

TABLE 6—ALTERNATIVE TO BART FOR NOx

2002 NO Estimated
Fagcilit Unit emissionx 2002 heat input (MMBtu) or Alternative BART emission rate NOx
Y (tons) generation (MWh) (Ibs/MMBtu or Ibs/MWh) emissions
(tons)
Brayton Point ‘ 1 ‘ 2,513 ‘ 1,951,839 MWh 1.5 Ibs/MWh 1,464
Brayton Point 2 2,270 | 1,855,515 MWh 1.5 Ibs/MWh 1,392

17 The Salem Harbor amended Emission Control
Plan can be found in Appendix FF of the February

17, 2012 Proposed Revision to Massachusetts
Regional Haze State Implementation Plan.

18 Appendix HH of the Massachusetts February
17, 2012 SIP submittal.
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TABLE 6—ALTERNATIVE TO BART FOR NOx—Continued
2002 NOx ) ) o Estimated
Facility Unit emission 2002 heat input (MMBtu) or Alternative BART emission rate NOx
generation (MWh) (Ibs/MMBtu or Ibs/MWh) emissions
(tons) (tons)

Brayton Point 3 7,335 | 4,294,957 MWh .......ccoeeeevnnnnn 1.5 1bs/MWh ..., 3,221
Brayton Point ... 4 552 | 401,305 MWh .....cccveevvecienneee 1.5 lbs/MWh .......coeevvieieeiennen. 301
Canal Station ... 1 3,339 | 2,945,578 MWh .........ceeeennnnnnn 1.5 1bs/MWh ..., 2,209
Canal Station ... 2 2,260 | 1,910,079 MWh .........cceeuneneee. 1.5 lbs/MWh ......ccoeeveeiennen. 1,433
Cleary Flood .... 8 12 | 92,567 MMBtU ......ceeevveevennnns 0.28 IbS/MMBLU ......cceeeeeeninnneenn. 13
Cleary Flood .... 9 161 | 2,123,819 MMBtuU ..................... 0.28 Ibs/MMBLU ........cceeeveenneene 297
Mount Tom ... 1 1,969 | 1,047,524 MWh .......ccccevvvveenn.n. 1.5 1bs/MWh ..., 786
Mystic ....cceene. 7 805 | 15,172,657 MMBtu ................... 0.25 Ibs/MMBLU ........ccueeeveeneene 1,897
Salem Harbor .. 1 920 | 631,606 MWh .......ccevvvveeeeenns Cap s 276
Salem Harbor 2 755 | 527,939 MWh ....ooviiiiiiiiene Cap e 50
Salem Harbor 3 1,331 | 974,990 MWh .......ccciiiiinnen. Retired .......ooooviieeeeeieeee 0
Salem Harbor .. 4 787 | 508,342 MWh .....cccovvviiieeeeee Retired ......oooviiieeeeeeeee, 0
Somerset ....cooceeeeeiiiiieeeeeee, 8 1,445 | 8,910,087 MMBtu ..................... Retired .......ocoovieeieeieee 0
Total oo | e, P2 R 1 T S 13,339

As with SO,, the Alternative to BART
achieves greater NOx emission
reductions than source by source BART.
Massachusetts determined that the
geographic distribution of the emission
reductions is not significantly different
than the application of source specific
BART. Therefore, Massachusetts
determined that its Alternative to BART
would result in greater reasonable
progress than application of source-
specific BART.

10. EPA’s Assessment of Massachusetts’
Alternative to BART Demonstration

EPA is proposing to find that
Massachusetts has demonstrated that

the Alternative to BART achieves
greater SO, and NOx emission
reductions than expected from source
by source BART. EPA is also proposing
to find that the geographic distribution
of the emission reductions from the
Alternative to BART is not significantly
different to the geographic distribution
expected from source by source BART
emission reductions, therefore visibility
modeling is not required, as noted in the
Alternative to BART Rule. See 71 FR
60612.1° Thus, EPA is proposing to find
that the SO, and NOx Alternative to
BART measures meet the requirements
of the Alternative to BART Rule.

11. Massachusetts’ PM BART
Determinations

Massachusetts’ proposed Alternative
to BART does not cover PM;( emissions.
An overview of 2002 and 2009 PM;,
emissions and PM controls at the EGU
BART sources is contained in Table 7.
Collectively, these facilities emitted
1,531 tons of PM( in 2002 that
diminished visibility in the New
England Class I areas by 0.032—-0.037
deciviews. Through installation of
controls for other purposes, these
facilities have significantly reduced PM
emissions, so that in 2009 these
facilities emitted a total of 109 tons of
PM,o.

TABLE 7—MASSACHUSETTS PM;o BART SOURCES, EMISSIONS, AND CONTROLS

2002 PM,o 2009 PM, PM emission
. PM;o & L L limits
Source Unit emissions emissions PM controls
dv Ibs/MMBtu as
(tpy) (tpy) of 2009
Brayton Point 1 0.031, 0.026 386 39 | Fabric Filter Baghouse ............. 0.08
Brayton Point 2 Fabric Filter Baghouse ............. 0.08
Brayton Point 3 Fabric Filter Baghouse 0.08
(Planned).
Brayton Point ........ccccoecviiiinne 4 0.000, 0.000 0.03
Canal Station ...... 1 0.000, 0.000 0.02
Canal Station ...... 2 | e 0.02
Mystic Station ..... 7 0.002, 0.003 0.05
Salem Harbor ...... 4 0.001, 0.001 0.04
Cleary Flood .... 8 0.003, 0.002 0.12
Cleary Flood ........ccccoeiviiiininnns 9| 0.12

CALPUFF modeling of the 2002 PM
emissions at these facilities shows an
impact that was well below the 0.1 dv
on the worst day at affected Class I
areas, for each unit and cumulatively,
which is the level MANE-VU has

191n addition, because the SO, and NOx
Alternatives to BART do not involve emissions
trading between sources, review under EPA’s

identified that the degree of visibility

achieved since 2002. Massachusetts

improvement is so small (<0.1 dv) that
no reasonable weighting of factors could
justify additional controls under BART.
The visibility would be even lower
today based on the emission reductions

Guidance on Economic Incentive Programs (EIPs) is
not required. Improving Air Quality with Economic

therefore determined that no additional
controls are warranted for primary
PM]O-

Incentive Programs (2001), http://www.epa.gov/
ttncaaal/t1/memoranda/eipfin.pdf.


http://www.epa.gov/ttncaaa1/t1/memoranda/eipfin.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/eipfin.pdf
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EPA’s Assessment

EPA is proposing to approve
Massachusetts’ determination that
further primary PM control beyond the
controls already implemented by
Massachusetts’ BART-eligible units is
not warranted at this time as such
measures are not cost-effective and the
visibility contribution from
Massachusetts’ BART-eligible units with
respect to PM is insignificant.

12. BART Enforceability

The BART emission limits referenced
above are enforceable through a variety
of mechanisms. Specifically, MassDEP’s
310 CMR 7.19, “Reasonably Available
Control Technology (RACT) of Sources
of Oxides of Nitrogen (NOx),” which
establishes NOx emission rates for
various stationary sources, including
EGUs, was previously approved into the
Massachusetts SIP on December 27,
2000. See 65 FR 81743. The PM limits
for Brayton Point (Units 1, 2 3, and 4),
Canal Station (Units 1 and 2), Mystic
Station (Unit 7), and Salem Harbor (Unit
4) are enforceable by permit conditions
issued under Massachusetts’ federally
approved permit process. In addition,
the PM limits for Cleary Flood (Units 8
and 9) are enforceable via 310 CMR
7.02, “Plans and Approvals and
Emission Limitations,” which was
previously approved into the
Massachusetts SIP on October 28, 1972.
See 37 FR 23085. Finally, a number of
requirements were included in the
MassDEP February 17, 2012 proposal.

Pursuant to MassDEP’s request for
parallel processing of the proposed SIP
revision, EPA is proposing approval of
Massachusetts’ Final ECP Approval—
Wheelabrator Saugus, Amended ECP for
Brayton Point, Amended ECP for Salem
Harbor Station, Amended ECP for
Mount Tom Station, Amended ECP for
Somerset Station, and previously
adopted 310 CMR 7.29, “Emission
Standards for Power Plants,” and
proposed Amendments to 310 CMR
7.05, “Fuels all Districts” and 310 CMR
7.00, “Definitions.” After the State
submits the final version of the February
17, 2012 proposed SIP revision
(including a response to all public
comments raised during the State’s
public participation process), EPA will
prepare a final rulemaking notice. If the
State’s formal SIP submittal contains
changes which occur after EPA’s notice
of proposed rulemaking, such changes
must be described in EPA’s final
rulemaking action. If the State’s changes
are significant, then EPA must decide
whether to finalize approval with a
description of the changes, re-propose
our action with regard to the State’s SIP

submittal, or take other action as may be
appropriate.

C. Long-Term Strategy

As described in Section ILE of this
action, the LTS is a compilation of
State-specific control measures relied on
by the State to obtain its share of
emission reductions to support the
RPGs established by Maine, New
Hampshire, Vermont, and New Jersey,
the nearby Class I area States.
Massachusetts’ LTS for the first
implementation period addresses the
emissions reductions from federal,
State, and local controls that take effect
in the State from the baseline period
starting in 2002 until 2018.
Massachusetts participated in the
MANE-VU regional strategy
development process and supported a
regional approach towards deciding
which control measures to pursue for
regional haze, which was based on
technical analyses documented in the
following reports:

(a) The Contribution Report; (b)
Assessment of Reasonable Progress for
Regional Haze in MANE-VU Class I
Areas (available at www.marama.org/
visibility/RPG/FinalReport/
RPGFinalReport 070907.pdf); (c) Five-
Factor Analysis of BART-Eligible
Sources: Survey of Options for
Conducting BART Determinations
(available at www.nescaum.org/
documents/bart-final-memo-06-28-
07.pdf); and (d) Assessment of Control
Technology Options for BART-Eligible
Sources: Steam Electric Boilers,
Industrial Boilers, Cement Plants and
Paper, and Pulp Facilities (available at
www.nescaum.org/documents/bart-
control-assessment.pdf).

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

The State-wide emissions inventories
used by MANE-VU in its regional haze
technical analyses were developed by
MARAMA for MANE-VU with
assistance from Massachusetts. The
2018 emissions inventory was
developed by projecting 2002 emissions
forward based on assumptions regarding
emissions growth due to projected
increases in economic activity and
emissions reductions expected from
federal and State regulations. MANE—
VU’s emissions inventories included
estimates Of NOx, PM](), PM2A5, SOz,
VOC, and NH3. The BART guidelines
direct States to exercise judgment in
deciding whether VOC and NH3 impair
visibility in their Class I area(s). As
discussed further in Section III.C.3
below, MANE-VU demonstrated that
anthropogenic emissions of sulfates are
the major contributor to PM, s mass and

visibility impairment at Class I areas in
the Northeast and Mid-Atlantic region.
It was also determined that the total
ammonia emissions in the MANE-VU
region are extremely small.

MANE-VU developed emissions
inventories for four inventory source
classifications: (1) Stationary point
sources, (2) stationary area sources, (3)
non-road mobile sources, and (4) on-
road mobile sources. The New York
Department of Environmental
Conservation also developed an
inventory of biogenic emissions for the
entire MANE-VU region. Stationary
point sources are those sources that emit
greater than a specified tonnage per
year, depending on the pollutant, with
data provided at the facility level.
Stationary area sources are those
sources whose individual emissions are
relatively small, but due to the large
number of these sources, the collective
emissions from the source category
could be significant. Non-road mobile
sources are equipment that can move
but do not use the roadways. On-road
mobile source emissions are
automobiles, trucks, and motorcycles
that use the roadway system. The
emissions from these sources are
estimated by vehicle type and road type.
Biogenic sources are natural sources like
trees, crops, grasses, and natural decay
of plants. Stationary point sources
emission data is tracked at the facility
level. For all other source types,
emissions are summed on the county
level.

There are many federal and State
control programs being implemented
that MANE-VU and Massachusetts
anticipate will reduce emissions
between the baseline period and 2018.
Emission reductions from these control
programs in the MANE-VU region were
projected to achieve substantial
visibility improvement by 2018 at all of
the MANE-VU Class I areas. To assess
emissions reductions from ongoing air
pollution control programs, BART, and
reasonable progress goals, MANE-VU
developed 2018 emissions projections
called “Best and Final.” The emissions
inventory provided by the
Commonwealth of Massachusetts for the
Best and Final 2018 projections is based
on expected control requirements.

Massachusetts relied on emission
reductions from the following ongoing
and expected air pollution control
programs as part of the State’s long term
strategy. For electrical generating units
(EGUs), Massachusetts relied on 310
CMR 7.29, “Emissions Standards for
Power Plants” which limits SO, and
NOx emissions from the six largest
fossil fuel-fired power plants in
Massachusetts. Massachusetts also


http://www.marama.org/visibility/RPG/FinalReport/RPGFinalReport_070907.pdf
http://www.marama.org/visibility/RPG/FinalReport/RPGFinalReport_070907.pdf
http://www.marama.org/visibility/RPG/FinalReport/RPGFinalReport_070907.pdf
http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
http://www.nescaum.org/documents/bart-control-assessment.pdf
http://www.nescaum.org/documents/bart-control-assessment.pdf
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relied on the following controls on non-
EGU point sources in estimating 2018
emissions inventories: NOx SIP Call
Phases I and II; NOx Reasonably
Available Control Technology (RACT)
in 1-hour Ozone SIP; VOC 2-year, 4-
year, 7-year and 10-year Maximum
Achievable Control Technology (MACT)
Standards; Combustion Turbine and
Reciprocating Internal Combustion
Engine (RICE) MACT; and Industrial
Boiler/Process Heater MACT (also
known as the Industrial Boiler MACT).

On July 30, 2007, the U.S. Court of
Appeals for the District of Columbia
vacated and remanded the Industrial
Boiler MACT Rule. NRDC v. EPA,
489F.3d 1250 (D.C. Cir. 2007). This
MACT was vacated since it was directly
affected by the vacatur and remand of
the Commercial and Industrial Solid
Waste Incinerator (CISWI) definition
rule. EPA proposed a new Industrial
Boiler MACT rule to address the vacatur
on June 4, 2010 (75 FR 32006) and
issued a final rule on March 21, 2011
(76 FR 15608). On May 18, 2011, EPA
stayed the effective date of the
Industrial Boiler MACT pending review
by the D.C. Circuit or the completion of
EPA’s reconsideration of the rule. See
76 FR 28662.

On December 2, 2011, EPA issued a
proposed reconsideration of the MACT
standards for existing and new boilers at
major (76 FR 80598) and area (76 FR
80532) source facilities, and for
Commercial and Industrial Solid Waste
Incinerators (76 FR 80452). On January
9, 2012, the U.S. District Court for the
District of Columbia vacated EPA’s stay
of the effectiveness date of the Industrial

Boiler MACT, reinstating the original
effective date and therefore requiring
compliance with the current rule in
2014. Sierra Club v. Jackson, Civ. No.
11-1278, slip op. (D.D.C. Jan. 9, 2012).

Even though Massachusetts’ modeling
is based on the old Industrial Boiler
MACT limits, Massachusetts’ modeling
conclusions are unlikely to be affected
because the expected reductions in SO,
and PM resulting from the vacated
MACT rule are a relatively small
component of the Massachusetts
inventory and the expected emission
reductions from the final MACT rule are
comparable to those modeled. In
addition, the new MACT rule requires
compliance by 2014 and therefore the
expected emission reductions will be
achieved prior to the end of the first
implementation period in 2018. Thus,
EPA does not expect that differences
between the old and revised Industrial
Boiler MACT emission limits would
affect the adequacy of the existing
Massachusetts regional haze SIP. If there
is a need to address discrepancies
between projected emissions reductions
from the old Industrial Boiler MACT
and the Industrial Boiler MACT
finalized in March 2011, we expect
Massachusetts to do so in its 5-year
progress report.

Controls on area sources expected by
2018 include: VOC rules for consumer
products (310 CMR 7.25(12)); VOC
control measures for architectural and
industrial maintenance coatings (310
CMR 7.25(11)) and solvent cleaning (310
CMR 7.18(8)); VOC control measures for
cutback asphalt paving (310 CMR
7.18(9)); and VOC control measures for

portable fuel containers (contained in
EPA’s Mobile Source Air Toxics rule).

Controls on mobile sources expected
by 2018 include: enhanced inspection
and maintenance (I/M) inspection for
1984 and new vehicles (310 CMR
60.02); Federal On-Board Refueling
Vapor Recovery (ORVR) Rule; Federal
Tier 2 Motor Vehicle Emissions
Standards and Gasoline Sulfur
Requirements; Federal Heavy-Duty
Diesel Engine Emission Standards for
Trucks and Buses; and Federal Emission
Standards for Large Industrial Spark-
Ignition Engines and Recreation
Vehicles.

Controls on non-road sources
expected by 2018 include the following
federal regulations: Control of Air
Pollution: Determination of Significance
for Nonroad Sources and Emission
Standards for New Nonroad
Compression Ignition Engines at or
above 37 kilowatts (59 FR 31306, June
17, 1994); Control of Emissions of Air
Pollution from Nonroad Diesel Engines
(63 FR 56967, Oct. 23, 1998); Control of
Emissions from Nonroad Large Spark-
Ignition Engines and Recreational
Engines (67 FR 68241, Nov. 8, 2002);
and Control of Emissions of Air
Pollution from Nonroad Diesel Engines
and Fuels (69 FR 38958, June 29, 2004).

Tables 8 and 9 are summaries of the
2002 baseline and 2018 estimated
emissions inventories for
Massachusetts. The 2018 estimated
emissions include emissions growth as
well as emission reductions due to
ongoing emission control strategies and
reasonable progress goals.

TABLE 8—2002 EMISSION INVENTORY SUMMARY FOR MASSACHUSETTS

[Tons per year]

Category VOC NOX PM2‘5 PM]O NH3 SOz
5,647 45,590 4,161 5,852 1,526 101,049
159,753 34,371 43,203 191,369 16,786 25,585
57,186 143,368 2,410 3,408 5,499 4,399
56,749 42,769 3,226 3,531 28 3,791
113,957 1,257 | i | e eniees | e sreees | ereeee e
Total oo 393,292 267,355 53,000 204,160 23,839 134,824

TABLE 9—2018 EMISSION INVENTORY SUMMARY FOR MASSACHUSETTS
[Tons per year]

Category VOC NOX PM;s PMio NH; SOZ
Point 10,902 40,458 6,827 9,137 1,622 55,878
Area 134,963 36,199 31,237 82,027 19,552 1,804
On-Road Mobile 17,056 22,813 840 893 5,817 1,937
Non-Road Mobile .. 36,306 27,040 2,052 2,246 36 442
Biogenics 113,958 T,257 | i | e | e e | e
Total e 313,185 127,767 40,956 94,303 27,027 60,061
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2. Modeling To Support the LTS

MANE-VU performed modeling for
the regional haze LTS for the 11 Mid-
Atlantic and Northeast States and the
District of Columbia. The modeling
analysis is a complex technical
evaluation that began with selection of
the modeling system. MANE-VU used
the following modeling system:

e Meteorological Model: The Fifth-
Generation Pennsylvania State
University/National Center for
Atmospheric Research (NCAR)
Mesoscale Meteorological Model (MMS5)
version 3.6 is a nonhydrostatic,
prognostic meteorological model
routinely used for urban- and regional-
scale photochemical, PM, s, and
regional haze regulatory modeling
studies.

e Emissions Model: The Sparse
Matrix Operator Kernel Emissions
(SMOKE) version 2.1 modeling system
is an emissions modeling system that
generates hourly gridded speciated
emission inputs of mobile, non-road
mobile, area, point, fire, and biogenic
emission sources for photochemical grid
models.

e Air Quality Model: The EPA’s
Models-3/Community Multiscale Air
Quality (CMAQ) version 4.5.1 is a
photochemical grid model capable of
addressing ozone, PM, visibility and
acid deposition at a regional scale.

o Air Quality Model: The Regional
Model for Aerosols and Deposition
(REMSAD), is a Eulerian grid model that
was primarily used to determine the
attribution of sulfate species in the
Eastern U.S. via the species-tagging
scheme.

e Air Quality Model: The California
Puff Model (CALPUFF), version 5 is a
non-steady-state Lagrangian puff model
used to access the contribution of
individual States’ emissions to sulfate
levels at selected Class I receptor sites.

CMAQ modeling of regional haze in
the MANE-VU region for 2002 and 2018
was carried out on a grid of 12x12
kilometer (km) cells that covers the 11
MANE-VU States (Connecticut,
Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, and Vermont) and the District of
Columbia and States adjacent to them.
This grid is nested within a larger
national CMAQ modeling grid of 36x36
km grid cells that covers the continental
United States, portions of Canada and
Mexico, and portions of the Atlantic and
Pacific Oceans along the east and west
coasts. Selection of a representative
period of meteorology is crucial for
evaluating baseline air quality
conditions and projecting future

changes in air quality due to changes in
emissions of visibility-impairing
pollutants. MANE-VU conducted an in-
depth analysis which resulted in the
selection of the entire year of 2002
(January 1-December 31) as the best
period of meteorology available for
conducting the CMAQ modeling. The
MANE-VU States’ modeling was
developed consistent with EPA’s
Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
Ozone, PM- 5, and Regional Haze, April
2007 (EPA-454/B—07-002, available at
www.epa.gov/scram001/guidance/
guide/final-03-pm-rh-guidance.pdf), and
EPA document, Emissions Inventory
Guidance for Implementation of Ozone
and Particulate Matter National
Ambient Air Quality Standards
(NAAQS) and Regional Haze
Regulations, August 2005 and updated
November 2005 (EPA—-454/R—05-001,
available at www.epa.gov/ttnchie1/
eidocs/eiguid/index.html) (hereinafter
referred to as “EPA’s Modeling
Guidance”).

MANE-VU examined the model
performance of the regional modeling
for the areas of interest before
determining whether the CMAQ model
results were suitable for use in the
regional haze assessment of the LTS and
for use in the modeling assessment. The
modeling assessment predicts future
levels of emissions and visibility
impairment used to support the LTS
and to compare predicted, modeled
visibility levels with those on the
uniform rate of progress. In keeping
with the objective of the CMAQ
modeling platform, the air quality
model performance was evaluated using
graphical and statistical assessments
based on measured ozone, fine particles,
and acid deposition from various
monitoring networks and databases for
the 2002 base year. MANE-VU used a
diverse set of statistical parameters from
the EPA’s Modeling Guidance to stress
and examine the model and modeling
inputs. Once MANE-VU determined the
model performance to be acceptable,
MANE-VU used the model to assess the
2018 RPGs using the current and future
year air quality modeling predictions,
and compared the RPGs to the uniform
rate of progress.

In accordance with 40 CFR
51.308(d)(3), the Commonwealth of
Massachusetts provided the appropriate
supporting documentation for all
required analyses used to determine the
State’s LTS. The technical analyses and
modeling used to support the LTS are
consistent with EPA’s RHR, and interim
and final EPA Modeling Guidance. EPA
is proposing to find the MANE-VU

technical modeling to support the LTS
is acceptable because the modeling
system was chosen and used according
to EPA Modeling Guidance. EPA agrees
with the MANE-VU model performance
procedures and results, and that CMAQ,
REMSAD, and CALPUFF are
appropriate tools for the regional haze
assessments for the Massachusetts LTS
and regional haze SIP.

3. Relative Contributions of Pollutants
to Visibility Impairment

An important step toward identifying
reasonable progress measures is to
identify the key pollutants contributing
to visibility impairment at each Class I
area. To understand the relative benefit
of further reducing emissions from
different pollutants, MANE-VU
developed emission sensitivity model
runs using CMAQ to evaluate visibility
and air quality impacts from various
groups of emissions and pollutant
scenarios in the Class I areas on the 20
percent worst visibility days.

Regarding which pollutants are most
significantly impacting visibility in the
MANE-VU region, MANE-VU'’s
contribution assessment demonstrated
that sulfate is the major contributor to
PM, 5 mass and visibility impairment at
Class I areas in the Northeast and Mid-
Atlantic Region. Sulfate particles
commonly account for more than 50
percent of particle-related light
extinction at northeastern Class I areas
on the clearest days and for as much as,
or more than, 80 percent on the haziest
days. For example, at the Brigantine
National Wildlife Refuge Class I area
(the MANE-VU Class I area with the
greatest visibility impairment), on the
20 percent worst visibility days in
2000-2004, sulfate accounted for 66
percent of the particle extinction. After
sulfate, organic carbon (OC) consistently
accounts for the next largest fraction of
light extinction. Organic carbon
accounted for 13 percent of light
extinction on the 20 percent worst
visibility days for Brigantine, followed
by nitrate that accounts for 9 percent of
light extinction. On the best visibility
days, sulfate accounts for 50 percent of
the particle related visibility extinction.
Organic carbon accounts for the next
largest contribution of 40 percent of the
visibility impairment on the clearest
days. Nitrate, elemental carbon, and fine
soil typically contribute less than 10
percent of the visibility impairment
mass on the clearest days.

The emissions sensitivity analyses
conducted by MANE-VU predict that
reductions in SO emissions from EGU
and non-EGU industrial point sources
will result in the greatest improvements
in visibility in the Class I areas in the


http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
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MANE-VU region, more than any other
visibility-impairing pollutant. As a
result of the dominant role of sulfate in
the formation of regional haze in the
Northeast and Mid-Atlantic Region,
MANE-VU concluded that an effective
emissions management approach would
rely heavily on broad-based regional
SO- control efforts in the eastern United
States.

4. Meeting the MANE-VU “Ask”

Since the Commonwealth of
Massachusetts does not have a Class I
area, it is not required to establish RPGs.
However, as a MANE-VU member State,
Massachusetts adopted the ““Statement
of MANE-VU Concerning a Request for
a Course of Action by States Within
MANE-VU Toward Assuring
Reasonable Progress” on June 7, 2007.
This document included four emission
management strategies that will provide
for reasonable progress towards
achieving natural visibility at the
MANE-VU Class I areas. These
emission management strategies are
collectively known as the MANE-VU
“Ask,” and include: (a) Timely
implementation of BART requirements;
(b) a 90 percent reduction in SO,

emissions from each of the EGU stacks
identified by MANE-VU comprising a
total of 167 stacks; 20 (c) adoption of a
low sulfur fuel oil strategy; and (d)
continued evaluation of other control
measures to reduce SO, and NOx
emissions.

a. Timely Implementation of BART

Massachusetts will be controlling its
BART sources through the application
of source-specific BART or its
Alternative to BART. The source-
specific BART determinations and the
Alternative to BART are discussed in
detail in Section III.B. Massachusetts
has requested parallel processing of its
February 17, 2012 proposal to make
several of the emission reductions
expected from the Alternative to BART
federally enforceable.

b. Ninety Percent Reduction in SO,
Emissions From Each of the EGU Stacks
Identified by MANE-VU Comprising a
Total of 167 Stacks

Massachusetts is home to five sources
with a total of 10 of the 167 EGU stacks
which have been identified by MANE—
VU as top contributors to visibility
impairment in any of the MANE-VU

Class I areas. These sources are Brayton
Point (Units 1-3), Canal Station (Units
1-2), Mount Tom Station (Unit 1),
Salem Harbor (Units 1, 3, and 4), and
Somerset Power (Unit 8). Each of these
facilities is subject to MassDEP’s 310
CMR 7.29, which limits SO, emissions
facility-wide.

Several of the Massachusetts EGUs
already have installed SO, controls or
are planning additional SO, controls to
help them meet 310 CMR 7.29 limits.
Brayton Point has installed spray dryer
absorbers on Units 1 and 2 and plans to
operate a dry scrubber on Unit 3 starting
in 2012. Mount Tom Station has
installed a dry scrubber. Salem Harbor
plans to shut down all units by 2014.
Somerset Power shut down in 2010.
Canal Station is using lower sulfur oil
to comply with 310 CMR 7.29, and will
be subject to MassDEP’s proposed low
sulfur oil regulation.

Table 10 shows that SO, emissions
were reduced by 72% from 2002 to 2011
at the targeted units. Additional
reductions will occur in the 2012-2014
timeframe as the Salem Harbor units
retire and the Brayton Unit 3 scrubber
becomes operational.

TABLE 10—MASSACHUSETTS TARGETED EGUS

2018 Pro- 2018 Pro- 2018 Pro-
Facility Unit 2002 SO» 2011 8Os jected SO, jected SO, jected SO,
emissions emissions emissions emissions emissions
(conservative) (likely) (90% target)
Brayton Point 1 9,254 4,298 2,928 1,700 925
Brayton Point 2 8,853 3,535 2,783 1,590 885
Brayton Point 3 19,450 10,769 6,442 3,634 1,945
Canal Station 1 13,066 99 7,643 1,069 1,307
Canal Station ... 2 8,948 29 5,443 1,479 895
Mt TOM e e 1 5,282 129 1,571 1,033 528
Salem Harbor .......cccoeeviiiiie e, 1 3,425 893 0 0 343
Salem Harbor ........cooovieiie e 3 4,999 2,344 0 0 500
Salem Harbor .......oooveviiiiiiecee s 4 2,886 69 0 0 289
SOMEISEL ot 8 4,399 0 0 0 440
TOtal e | eeeeeees 80,562 22,165 26,811 10,505 8,057
RedUCHON ...ooceeeiieeecec e | s | e 59,396 53,751 70,057 72,505
Percent ReduCtion ..........oovviiiiieeieriiiiieeeeeiiies | eevveiiiiee | cvveeeeee e e 72% 67% 87% 90%

MassDEP believes that there will be
further emissions reductions at the
targeted units as a result of EPA’s
recently issued Mercury and Air Toxics
Standards (MATS) rule.2* MATS gives
coal units with scrubbers a compliance
option to meet an SO, emissions rate of
0.2 Ibs/MMBtu as an alternative to a
hydrogen chloride emissions rate,
which is more stringent than MassDEP’s
310 CMR 7.29 annual SO, emissions

20 See Appendix E—“Top Electrical Generating
Unit List” of the Massachusetts SIP submittal for a
complete listing of the 167 stacks.

rate (3.0 lbs/MWh, which is roughly
equivalent to 0.3 Ibs/MMBtu). Brayton
Point and Mt. Tom Station may choose
this option for their coal units, thereby
further reducing their permitted SO,
emissions.

To be subject to MATS in a given
year, an EGU must fire coal or oil for
more than 10 percent of the average
annual heat input during the 3 previous
consecutive calendar years, or for more

21 http://www.epa.gov/mats/pdfs/

20111216MATSfinal.pdf.

than 15 percent of the annual heat input
during any one of the 3 previous
calendar years. This provision provides
an incentive to Canal Unit 2, which can
burn oil or natural gas, to limit the
amount of oil it burns so that it is not
subject to MATS, which would result in
future SO, emissions continuing to be
lower than permitted emissions. MATS
also establishes work practices (versus
emissions rates) for oil-fired units with


http://www.epa.gov/mats/pdfs/20111216MATSfinal.pdf
http://www.epa.gov/mats/pdfs/20111216MATSfinal.pdf
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an annual capacity factor of less than
8% of its maximum heat input. Canal
Station Unit 1’s utilization was 1% in
2011, and thus has an incentive to
remain below 8%, which would result
in future SO, emissions continuing to be
lower than its permitted emissions.
Even without MATS, oil-fired
combustion at Canal Units 1 and 2 is
expected to be low well into the future
because of the high cost of oil relative

to natural gas. This cost differential is
why Canal’s utilization currently is very
low.

Taking into account 310 CMR 7.29
SO, emission rates, permit restrictions
and retirements, and MassDEP’s
proposed low-sulfur oil regulation,
MassDEP conservatively projects SO,
emissions in 2018 would represent at
least a 67% reduction in SO, emissions
compared to 2002 emissions.22
However, taking into account EPA’s
MATS, including the SO, compliance
option and incentives for low utilization
of oil-fired units, MassDEP believes
there is a likelihood that SO, emissions
in 2018 will be up to 87% lower than
2002 emissions. Therefore,
Massachusetts believes that existing
regulatory programs will lead to SO,
emission reductions that fulfill the
MANE-VU Targeted EGU Strategy.

Massachusetts also notes that even the
conservative projection of a 67%
reduction in SO, emissions from the
targeted EGUs is more than enough to
meet the level of SO, emissions
projected for Massachusetts EGUs
which was used in the MANE-VU 2018
regional modeling, as documented in
NESCAUM'’s 2018 Visibility
Projections.23 Emission results from the
2018 Inter-Regional Planning
Organization CAIR Case Integrated
Planning Model v.2.1.9 estimated
17,486 tons of SO, emissions for
Massachusetts.24 However, MANE-VU
planners recognized that CAIR allows
for emission trading. MANE-VU
decided that projected emissions should
be increased to represent the
implementation of the strategy for the
167 stacks within the limits of CAIR
program, and therefore increased the
projected emissions from states subject
to CAIR cap and trade. For
Massachusetts, this modification
resulted in projected SO, emission of

22 The 67% projection is less than the 72%
reduction already achieved in 2011 because it
assumes the same unit utilization as in the 2002
baseline year, whereas the reduction achieved in
2011 is due in part to low utilization of several
units, including Canal Units 1 and 2 and Mt. Tom
Station.

23 Appendix G on Massachusetts December 30,
2011 SIP submittal.

24 Appendix W, Table 1 of the Massachusetts
December 30, 2011 SIP submittal.

45,941 tons SO, for Massachusetts. As
shown in Table 10, MassDEP’s
conservative 67% reduction projection
for targeted EGU results in 2018
emissions of 26,811 tons SO,,25 well
below the 45,941 tons of SO, that is
needed to meet the modeled 2018
reasonable progress goals for the Class I
areas Massachusetts affects.

c. Massachusetts Low Sulfur Fuel Oil
Strategy

The MANE-VU low sulfur fuel oil
strategy includes: Phase I reduction of
distillate oil to 0.05% sulfur by weight
(500 parts per million (ppm)) by no later
than 2014; Phase II reductions of #4
residual oil to 0.25% sulfur by weight
by no later than 2018; #6 residual oil to
0.5% sulfur by weight by no later than
2018; and further reduction of the sulfur
content of distillate oil to 15 ppm by
2018.

The expected reduction in SO,
emissions by 2018 from the MANE-VU
“Ask” will yield corresponding
reductions in sulfate aerosol, the main
culprit in fine-particle pollution and
regional haze. For Massachusetts, the
MANE-VU analysis demonstrates that
the reduction of the sulfur content in
fuel oil will lead to an average reduction
of 0.15 ug/m3 in the 24 hour PM; 5
concentration within the State,
improving health and local visibility. In
addition, the use of low sulfur fuels will
result in cost savings to owners/
operators of residential furnaces and
boilers due to reduced maintenance
costs and extended life of the units.

Massachusetts has proposed
amendments to 310 CMR 7.05, “Fuels
All Districts.” The proposed
amendments limit the Statewide sulfur
content of distillate oil to 500 parts per
million (ppm) July 1, 2014 through June
30, 2018. Starting July 1, 2018, the
sulfur content of distillate is limited to
15 ppm. The sulfur in fuel limit for No.
6 residual oil, starting July 1, 2018 is
0.5% by weight Statewide, except for
the Berkshire Air Pollution Control
District (APCD). The Berkshire APCD
has a 1974 legislative exemption
allowing sources in this district to burn
up to 2.2% sulfur residual oil.
Therefore, the proposed revisions do not
require lower sulfur residual oil in the
Berkshire APCD due to the existing
law.26 Legislative action would be
needed in order for MassDEP to apply
the lower sulfur residual oil limits for

25 Two additional EGUs beyond the “167 Stack”
Targeted EGUs were projected to have 2018 SO,
emissions totaling 3,588 tons, which would bring
the total 2018 emissions to 30,399 tons, which is
still well below the 45,941 tons used in the 2018
modeling.

26 Massachusetts Chapter 353 of the Acts of 1974.

this district. Despite this legislative
exemption, MassDEP expects that the
majority of residual oil burned in the
Berkshire APCD will have a reduced
sulfur content because the suppliers in
Massachusetts, and in the surrounding
states, will need to supply lower sulfur
residual oil for sale in other APCDs and
states.

d. Continued Evaluation of Other
Control Measures To Reduce SO, and
NOx Emissions

While MassDEP continues to evaluate
other control measures to reduce SO,
and NOx emissions, Massachusetts has
adopted a program to reduce wood
smoke emissions from outdoor hydronic
heaters (OHHSs, also known as outdoor
wood-fired boilers or OWBs). This
regulation, 310 CMR 7.26(50)—(54),
“Outdoor Hydronic Heaters,” was
submitted as part of the December 30,
2011 SIP submittal. The regulation is
based in part on a NESCAUM model
rule developed in January 2007 and has
requirements for manufacturers, sellers,
and owners of OHHs. Manufacturers
must meet performance standards in
order to sell OHHs in Massachusetts.
The Phase I emission standard is 0.44
Ib/MMBtu for units sold after October 1,
2008, and the Phase II emission
standard is 0.32 Ib/MMBtu for units
sold after March 31, 2010. Owners of
current and new OHHs are subject to
regulations regarding the operation of
their OHHs. Massachusetts concludes
that adoption of these regulations will
reduce future smoke and particulate
emissions from OHHs.

Massachusetts did not include
emission reductions which result from
the promulgation of the outdoor wood
boilers rule in the visibility modeling to
ensure reasonable progress. However,
Massachusetts is including this program
in its Regional Haze SIP as a SIP
strengthening measure. In today’s
action, EPA is proposing to approve
Massachusetts’ 310 CMR 7.26(50)—(54),
“Outdoor Hydronic Heaters,” and
incorporating this regulation into the
SIP.

EPA is also proposing to approve
Massachusetts’ Regional Haze SIP for
the first implementation period. This
includes proposed approval of
Massachusetts’ LTS which will allow
other States to meet their respective
RPGs. Massachusetts’ LTS includes its
Alternative to BART, expected
enforceable SO, emission reduction in
excess of modeled 2018 SO, emission
inventories for the 167 stacks and other
EGUs, Massachusetts proposed
amendments to 310 CMR 7.05, “Sulfur
in Fuels” to reduce the sulfur content of
distillate and residual oils, and the
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outdoor wood boiler control regulation,
310 CMR 7.26(50)-(54), “Outdoor
Hydronic Heaters.” EPA believes that
between Massachusetts’ Alternative to
BART and expected reductions from
other programs, Massachusetts will
reduce SO, emissions from its EGUs
identified by MANE-VU as top
contributors to visibility impairment
below the level that MANE-VU
modeled as being necessary for other
States to meet their RPGs. In addition,
EPA believes that SO, reductions from
the proposed low sulfur fuel oil strategy
will be comparable to modeled
reductions despite the exclusion of the
Berkshire APCD. Therefore, EPA does
not anticipate that Massachusetts’
emissions under its LTS will interfere
with the ability of other States to meet
their respective RPGs.

5. Additional Considerations for the
LTS

In 40 CFR 51.308(d)(3)(v), States are
required to consider the following
factors in developing the long term

strategy:

a. Emission reductions due to ongoing
air pollution control programs,
including measures to address
reasonably attributable visibility
impairment;

b. Measures to mitigate the impacts of
construction activities;

c. Emission limitations and schedules
for compliance to achieve the
reasonable progress goal;

d. Source retirement and replacement
schedules;

e. Smoke management techniques for
agricultural and forestry management
purposes including plans as currently
exist within the State for these
purposes;

f. Enforceability of emissions
limitations and control measures; and

g. The anticipated net effect on
visibility due to projected changes in
point area, and mobile source emissions
over the period addressed by the long
term strategy.

a. Emission Reductions Including RAVI

Since Massachusetts does not contain
any Class I areas, the State is not
required to address RAVI, nor has any
Massachusetts source been identified as
subject to RAVI. A list of Massachusetts’
ongoing air pollution control programs
is included in Section III.C.1.

b. Construction Activities

The Regional Haze Rule requires
Massachusetts to consider measures to
mitigate the impacts of construction
activities on regional haze. MANE-VU’s
consideration of control measures for
construction activities is documented in
Technical Support Document on

Measures to Mitigate the Visibility
Impacts of Construction Activities in the
MANE-VU Region, Draft, October 20,
2006.27

The construction industry is already
subject to requirements for controlling
pollutants that contribute to visibility
impairment. For example, federal
regulations require the reduction of SO,
emissions from construction vehicles.
At the State level, Massachusetts
regulation 310 CMR 7.09 regulates dust
from construction and demolition
activities. 7.09(3) states, “No person
shall cause, suffer, allow, or permit a
building, road, driveway, or open area
to be constructed, used, repaired, or
demolished without applying such
reasonable measures as may be
necessary to prevent particulate matter
from becoming air-borne that may cause
or contribute to a condition of air
pollution.” See 37 FR 23085, (October

28,1972.)
MANE-VU’s Contribution Report

found that, from a regional haze
perspective, crustal material generally
does not play a major role. On the 20
percent best-visibility days during the
2000-2004 baseline period, crustal
material accounted for 6 to 11 percent
of the particle-related light extinction at
the MANE-VU Class I Areas. On the 20
percent worst-visibility days, however,
the contribution was reduced to 2 to 3
percent. Furthermore, the crustal
fraction is largely made up of pollutants
of natural origin (e.g., soil or sea salt)
that are not targeted under the Regional
Haze Rule. Nevertheless, the crustal
fraction at any given location can be
heavily influenced by the proximity of
construction activities; and construction
activities occurring in the immediate
vicinity of MANE-VU Class I area could
have a noticeable effect on visibility.

For this regional haze SIP,
Massachusetts concluded that its
current regulations are currently
sufficient to mitigate the impacts of
construction activities. Any future
deliberations on potential control
measures for construction activities and
the possible implementation will be
documented in the first regional haze
SIP progress report in 2014. EPA
proposes to find that Massachusetts has
adequately addressed measures to
mitigate the impacts of construction
activities.

c. Emission Limitations and Schedules
for Compliance To Achieve the RPG
In addition to the existing CAA
control requirements discussed in
section III.C.1, Massachusetts has
adopted a low sulfur fuel oil strategy

27 This document has been provided as part of the
docket to this proposed rulemaking.

consistent with the MANE-VU “Ask” as
discussed in Section II1.C.4. EPA
proposes to find that Massachusetts has
adequately addressed emissions
limitations and schedules for
compliance.

d. Source Retirement and Replacement
Schedule

Pursuant to 40 CFR 51.308(d)(3)(v)(D)
of the Regional Haze Rule,
Massachusetts is required to consider
source retirement and replacement
schedules in developing the long term
strategy. Source retirement and
replacement were considered in
developing the 2018 emissions.
However, no additional sources beyond
those already discussed have been
identified by Massachusetts. EPA
proposes to find that Massachusetts has
adequately addressed source retirement
and replacement schedules.

e. Smoke Management Techniques

The Regional Haze Rule requires
States to consider smoke management
techniques related to agricultural and
forestry management in developing the
long-term strategy. MANE-VU’s
analysis of smoke management in the
context of regional haze is documented
in Technical Support Document on
Agricultural and Smoke Management in
the MANE-VU Region, September 1,
2006, (hereinafter referred to as the
“Smoke TSD”’).28

Massachusetts does not have a formal
smoke management program (SMP).
SMPs are required only when smoke
impacts from fires managed for
resources benefits contribute
significantly to regional haze. The
emissions inventory presented in the
Smoke TSD indicates that agricultural,
managed, prescribed, and open burning
emissions are very minor; the inventory
estimates that, in Massachusetts, those
emissions from those source categories
totaled 414.2 tons of PM;¢ and 270.4
tons of PM» s in 2002, which constitute
0.2% and 0.5% of the total inventory for
these pollutants, respectively.

Source apportionment results show
that wood smoke is a moderate
contributor to visibility impairment at
some Class I areas in the MANE-VU
region; however, smoke is not a large
contributor to haze in MANE-VU Class
I areas on either the 20% best or 20%
worst visibility days. Moreover, most of
wood smoke is attributable to
residential wood combustion. Therefore,
it is unlikely that fires for agricultural or
forestry management cause large

28 This document has been included as part of the
docket to this proposed rulemaking.
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impacts on visibility in any of the Class
I areas in the MANE-VU region. On rare
occasions, smoke from major fires
degrades air quality and visibility in the
MANE-VU area. However, these fires
are generally unwanted wildfires that
are not subject to SMPs. EPA proposes
to approve Massachusetts’ decision that
an Agricultural and Forestry Smoke
Management Plan to address visibility
impairment is not required at this time.

f. Enforceability of Emission Limitations
and Control Measures

Massachusetts has asked, and we are
proposing to process approval of 310
CMR 7.29, 310 CMR 7.05, and 310 CMR
7.26(50) in parallel with the approval of
Massachusetts’ Regional Haze SIP.
Massachusetts indicated that they plan
to have the final supplemental SIP
revision by July 2012, prior to the
finalization of this action. EPA will
review the final SIP supplement and
determine whether it differs
significantly from the February 17, 2012
proposal. At the same time we take final
action on Massachusetts’ Regional Haze
SIP, we will then take final action on
310 CMR 7.29, 310 CMR 7.05, and 310
CMR 7.26(50)—(54) as well as on several
ECPs discussed in the BART section.
Upon EPA final action, these
requirements and associated emission
limitations included as part of the
Massachusetts Regional Haze SIP, will
become federally enforceable. EPA is
proposing to find that Massachusetts
has adequately addressed the
enforceability of emission limitations
and control measures.

g. The Anticipated Net Effect on
Visibility

MANE-VU used the best and final
emission inventory to model progress
expected toward the goal of natural
visibility conditions for the first regional
haze planning period. All of the MANE-
VU Class I areas are expected to achieve
greater progress toward the natural
visibility goal than the uniform rate of
progress, or the progress expected by
extrapolating a trend line from current
visibility conditions to natural visibility
conditions.29

In summary, EPA is proposing to find
that Massachusetts has adequately
addressed the LTS regional haze
requirements.

29 Projected visibility improvements for each
MANE-VU Class I area can be found in the
NESCAUM document dated May 13, 2008, “2018
Visibility Projections” (www.nescaum.org/
documents/2018-visibility-projections-final-05-13-
08.pdf/)

D. Consultation With States and Federal
Land Managers

On May 10, 2006, the MANE-VU
State Air Directors adopted the Inter-
RPO State/Tribal and FLM Consultation
Framework that documented the
consultation process within the context
of regional phase planning, and was
intended to create greater certainty and
understanding among RPOs. MANE-VU
States held ten consultation meetings
and/or conference calls from March 1,
2007 through March 21, 2008. In
addition to MANE-VU members
attending these meetings and conference
calls, participants from the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
RPO, Midwest RPO, and the relevant
Federal Land Managers were also in
attendance. In addition to the
conference calls and meeting, the FLMs
were given the opportunity to review
and comment on each of the technical
documents developed by MANE-VU.

On November 21, 2008 and July 31,
2009, Massachusetts submitted a draft
Regional Haze SIP to the relevant FLMs
for review and comment pursuant to 40
CFR 51.308(i)(2). The FLMs provided
comments on the draft Regional Haze
SIP in accordance with 40 CFR
51.308(i)(3). The comments received
from the FLMs were addressed and
incorporated in Massachusetts’ SIP
revision. Most of the comments were
requests for additional detail as to
various aspects of the SIP. These
comments and Massachusetts’ response
to comments can be found in the docket
for this proposed rulemaking.

On January 11, 2011, Massachusetts
proposed its Regional Haze SIP for
public hearing. Comments were
received from U.S. EPA, the National
Park Service, the U.S. Department of
Agriculture, Conservation Law
Foundation, Wheelabrator,
Massachusetts Petroleum Council, and
Massachusetts Oil Heat Council.3° On
February 17, 2012, MassDEP proposed
revisions to the Massachusetts Regional
Haze SIP for public hearing. Comments
were received from U.S. EPA, the
National Park Service, and the Sierra
Club. To address the requirement for
continuing consultation procedures
with the FLMs under 40 CFR
51.308(i)(4), Massachusetts commits in
its SIP to ongoing consultation with the
FLMs on emission strategies, major new
source permits, assessments or
rulemaking concerning sources
identified as probable contributors to
visibility impairment, any changes to
the monitoring strategy, work on the

30 The comments and MassDEP’s responses have
been included in the docket.

periodic revisions to the SIP, and
ongoing communications regarding
visibility impairment.

EPA is proposing to find that
Massachusetts has addressed the
requirements for consultation with the
Federal Land Managers.

E. Periodic SIP Revisions and Five-Year
Progress Reports

Consistent with the requirements of
40 CFR 51.308(g), Massachusetts has
committed to submitting a report on
reasonable progress (in the form of a SIP
revision) to the EPA every five years
following the initial submittal of its
regional haze SIP. The reasonable
progress report will evaluate the
progress made towards the RPGs for the
MANE-VU Class I areas, located in
Maine, New Hampshire, Vermont, and
New Jersey.

Pursuant to 40 CFR 51.308(1),
Massachusetts is required to submit
periodic revisions to its Regional Haze
SIP by July 31, 2018, and every ten years
thereafter. Massachusetts acknowledges
and agrees to comply with this
schedule.

Pursuant to 40 CFR 51.308(d)(4)(v),
Massachusetts will also make periodic
updates to the State’s emissions
inventory. Massachusetts proposes to
complete these updates to coincide with
the progress reports. Actual emissions
will be compared to projected modeled
emissions in the progress reports.

Lastly, pursuant to 40 CFR 51.308(h),
Massachusetts will submit a
determination of adequacy of its
regional haze SIP revision whenever a
progress report is submitted.
Massachusetts’ regional haze SIP states
that, depending on the findings of its
five-year review, Massachusetts will
take one or more of the following
actions at that time, whichever actions
are appropriate or necessary:

o If Massachusetts determines that
the existing State Implementation Plan
requires no further substantive revision
in order to achieve established goals for
visibility improvement and emissions
reductions, Massachusetts will provide
to the EPA Administrator a negative
declaration that further revision of the
existing plan is not needed.

o If Massachusetts determines that its
implementation plan is or may be
inadequate to ensure reasonable
progress as a result of emissions from
sources in one or more other State(s)
which participated in the regional
planning process, Massachusetts will
provide notification to the EPA
Administrator and to those other
State(s). Massachusetts will also
collaborate with the other State(s)
through the regional planning process


http://www.nescaum.org/documents/2018-visibility-projections-final-05-13-08.pdf/
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for the purpose of developing additional
strategies to address any such
deficiencies in Massachusetts’ plan.

o If Massachusetts determines that its
implementation plan is or may be
inadequate to ensure reasonable
progress as a result of emissions from
sources in another country,
Massachusetts will provide notification,
along with available information, to the
EPA Administrator.

o If Massachusetts determines that
the implementation plan is or may be
inadequate to ensure reasonable
progress as a result of emissions from
sources within the State, Massachusetts
will revise its implementation plan to
address the plan’s deficiencies within
one year from this determination.

IV. What action is EPA proposing to
take?

EPA is proposing approval of
Massachusetts’ December 30, 2011 SIP
revision and February 17, 2012
proposed regional haze SIP revision
supplement, as meeting the applicable
requirements of the Regional Haze Rule
found in 40 CFR 51.308. EPA is
proposing to approve 310 CMR 7.29
“Emission Standards for Power Plants,”
310 CMR 7.26(50)—(54) “Outdoor
Hydronic Heaters,” Amended Emission
Control Plan for Mt. Tom Station dated
May 15, 2009, Facility Shutdown of
Somerset Power, LLC dated June 22,
2011, Modified Emission Control Plan
for General Electric Aviation—Lynn
dated March 24, 2011, and Modified
Emission Control Plan for Wheelabrator
Saugus, Inc. dated March 14, 2012.
Pursuant to MassDEP’s May 2, 2012
request for parallel processing, EPA is
proposing approval of Massachusetts’
proposed 310 CMR 7.00 ‘“‘Definitions,”
310 CMR 7.05 “Fuels All Districts,”
proposed Amended Emission Control
Plan Approval for Salem Harbor Station
dated February 17, 2012, and proposed
Amended Emission Control Plan
Approval for Brayton Point Station
dated February 16, 2012. Under this
procedure, EPA prepared this action
before the State’s final adoption of these
regulations and ECPs. Massachusetts
has already held a public hearing on the
proposed regulations and received
public comment. Massachusetts may
revise the regulations and ECPs in
response to comments. After
Massachusetts submits its final adopted
supplemental SIP revision, EPA will
review this submittal to determine
whether it is significantly different from
the proposal. EPA will determine
whether it is appropriate to approve the
final rules and ECPs with a description
of any changes since the proposal, re-
propose action based on the final

adopted regulations, or take other action
as appropriate.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country

located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 14, 2012.
Ira W. Leighton,
Acting Regional Administrator, EPA
Region 1.
[FR Doc. 2012-12640 Filed 5-23—12; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2011-0400; FRL-9676-2]

Approval and Promulgation of State
Implementation Plans; State of
Wyoming; Regional Haze Rule
Requirements for Mandatory Class |
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
Wyoming State Implementation Plan
(SIP) revisions submitted on January 12,
2011 and April 19, 2012 that address
regional haze. These SIP revisions were
submitted to address the requirements
of the Clean Air Act (CAA or Act) and
our rules that require states to prevent
any future and remedy any existing
man-made impairment of visibility in
mandatory Class I areas caused by
emissions of air pollutants from
numerous sources located over a wide
geographic area (also referred to as the
“regional haze program’). States are
required to assure reasonable progress
toward the national goal of achieving
natural visibility conditions in Class I
areas. EPA is taking this action pursuant
to section 110 of the CAA.
DATES: Comments must be received on
or before July 23, 2012.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2011-0400, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.
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e Email: r8airrulemakings@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Carl Daly, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Carl Daly, Director,
Air Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop, Denver, Colorado
80202-1129. Such deliveries are only
accepted Monday through Friday, 8:00
a.m. to 4:30 p.m., excluding Federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2011-
0400. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA, without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is

not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly-available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Laurel Dygowski, Air Program, U.S.
Environmental Protection Agency,
Region 8, Mailcode 8P-AR, 1595
Wynkoop, Denver, Colorado 80202—
1129, (303) 312-6144,
dygowski.laurel@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we are
giving meaning to certain words or initials as
follows:

i. The words or initials Act or CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

ii. The initials BART mean or refer to Best
Available Retrofit Technology.

iii. The initials CAC mean or refer to clean
air corridors.

iv. The initials CEED mean or refer to the
Center for Energy and Economic
Development.

v. The initials EC mean or refer to
elemental carbon.

vi. The initials EGUs mean or refer to
electric generating units.

vii. The initials EATS mean or refer to
Emissions and Allowance Tracking System

viii. The words EPA, we, us or our mean
or refer to the United States Environmental
Protection Agency.

ix. The initials FETS mean or refer to the
Fire Emission Tracking System.

x. The initials GCVTC mean or refer to the
Grand Canyon Visibility Transport
Commission.

xi. The initials IMPROVE mean or refer to
Interagency Monitoring of Protected Visual
Environments monitoring network.

xii. The initials MRR mean or refer to
monitoring, recordkeeping, and reporting.

xiii. The initials NOyx mean or refer to
nitrogen oxides.

xiv. The initials OC mean or refer to
organic carbon.

xv. The initials PM> s mean or refer to
particulate matter with an aerodynamic
diameter of less than 2.5 micrometers.

xvi. The initials PM;o mean or refer to
particulate matter with an aerodynamic
diameter of less than 10 micrometers.

xvii. The initials RHR mean or refer to the
Regional Haze Rule.

xviii. The initials RMC mean or refer to the
Regional Modeling Center.

xix. The initials RPO mean or refer to
regional planning organization.

xx. The initials SIP mean or refer to State
Implementation Plan.

xxi. The initials SO, mean or refer to sulfur
dioxide.

xxii. The initials TSA mean or refer to the
tracking system administrator.

xxiii. The initials TSD mean or refer to
Technical Support Document.

xxiv. The initials VOC mean or refer to
volatile organic compounds.

xxv. The initials WAQSR mean or refer to
Wyoming Air Quality Standards and
Regulations.

xxvi. The initials WRAP mean or refer to
the Western Regional Air Partnership.

xxvii. The words Wyoming and State mean
or refer to the State of Wyoming.
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I. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through http://
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:
a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

B. Overview of Proposed Action

In this action, EPA is proposing to
approve Wyoming SIP revisions
submitted on January 12, 2011 and
April 19, 2012 that address the regional
haze rule (RHR) for the mandatory Class
I areas under 40 CFR 51.309. EPA is
proposing that the January 12, 2011 and
April 19, 2012 SIPs meet the

requirements of 40 CFR 51.309, with the
exception of 40 CFR 51.309(d)(4)(vii),
and 40 CFR 51.309(g), as explained
below.

As part of the January 12, 2011 and
April 19, 2012 SIPs, the State submitted
revisions to the Wyoming Air Quality
Standards and Regulations (WAQSR).
The State submitted WAQSR Chapter
14, Sections 2 and 3—FEmission Trading
Program Regulations. WAQSR Chapter
14, in conjunction with the SIP,
implements the backstop trading
program provisions in accordance with
the applicable requirements of 40 CFR
51.308 and 40 CFR 51.309. We are
proposing to approve WAQSR Chapter
14, Section 2 and Section 3. The State
also submitted WAQSR Chapter 10,
Section 4—Smoke Management.
WAQSR Chapter 10, Section 4, in
conjunction with the SIP, implements
the requirements for smoke management
under 40 CFR 51.309(d)(6). We are
proposing to approve WAQSR Chapter
10, Section 4.

The State’s submitted another SIP
revision dated January 12, 2011 that
addresses the requirements under 40
CFR 51.309(d)(4)(vii) and 40 CFR
51.309(g) pertaining to best available
retrofit technology (BART) for
particulate matter (PM) and nitrogen
oxides (NOx) and additional Class I
areas, respectively. EPA will be taking
action on this SIP at a later date. In
addition, the January 12, 2011 and April
19, 2012 submittals we are proposing to
act on in this notice supersede and
replace regional haze SIPs submitted on
December 24, 2003, May 27, 2004, and
November 21, 2008.

As explained in further detail below,
40 CFR 51.309 (section 309) allows
western states an optional way to fulfill
the RHR requirements as opposed to
adopting the requirements under 40
CFR 51.308. Three states have elected to
submit a SIP under 40 CFR 51.309.
Those states are Wyoming, Utah, and
New Mexico.? In this action, EPA is
proposing to approve the Wyoming
section 309 SIP submittal. As required
by 40 CFR 51.309, the participating
states must adopt a trading program, or
what has been termed the Western
Backstop Sulfur Dioxide Trading
Program (backstop trading program or
trading program). The 309 backstop
trading program will not be effective

11n addition to the SIP submittals from the three
states, Albuquerque/Bernalillo County in New
Mexico must also submit a Section 309 RH SIP to
completely satisfy the requirements of section
110(a)(2)(D) of the CAA for the entire State of New
Mexico under the New Mexico Air Quality Control
Act (section 74-2—4). Albuquerque submitted its
regional haze SIP to EPA on June 8, 2011. When we
refer to New Mexico in this notice, we are also
referring to Albuquerque/Bernalillo County.
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until EPA has finalized action on all
section 309 SIPs as the program is
dependent on the participation of the
three states. Utah submitted its 309 SIP
to EPA on May 26, 2011 and New
Mexico submitted its 309 SIP to EPA on
June 30, 2011. EPA will be taking action
on Utah and New Mexico’s 309 SIPs
separately. If EPA takes action
approving the necessary components of
the 309 backstop trading program to
operate in all of the jurisdictions
electing to submit 309 SIPs, the trading
program will become effective.

II. Background Information

A. Regional Haze

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (PM.s) (e.g., sulfates,
nitrates, organic carbon (OC), elemental
carbon (EC), and soil dust), and their
precursors (e.g., SOz, NOx, and in some
cases, ammonia (NH3) and volatile
organic compounds (VOC)). Fine
particle precursors react in the
atmosphere to form PMs s, which
impairs visibility by scattering and
absorbing light. Visibility impairment
reduces the clarity, color, and visible
distance that one can see. PM; 5 can also
cause serious health effects and
mortality in humans and contributes to
environmental effects such as acid
deposition and eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range 2 in many Class I
areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without anthropogenic air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. 64 FR 35715 (July 1,
1999).

B. Requirements of the CAA and EPA’s
Regional Haze Rule

In section 169A of the 1977
Amendments to the CAA, Congress

2Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas 3 which impairment
results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment.” 45 FR 80084. These
regulations represented the first phase
in addressing visibility impairment.
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling and
scientific knowledge about the
relationships between pollutants and
visibility impairment were improved.
Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999.
64 FR 35714 (July 1, 1999, codified at
40 CFR part 51, subpart P). The RHR
revised the existing visibility
regulations to integrate into the
regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements under 40 CFR 51.309
are summarized in sections III and IV of
this preamble. The requirement to
submit a regional haze SIP applies to all
50 states, the District of Golumbia and
the Virgin Islands. 40 CFR 51.308(b) and
40 CFR 51.309(c) require states to
submit the first implementation plan
addressing regional haze visibility

3 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value. 44 FR
69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a “‘mandatory
Class I Federal area.”

impairment no later than December 17,
2007.4

Few states submitted a regional haze
SIP prior to the December 17, 2007
deadline, and on January 15, 2009, EPA
found that 37 states, including
Wyoming and the District of Columbia,
and the Virgin Islands, had failed to
submit SIPs addressing the regional
haze requirements. 74 FR 2392. Once
EPA has found that a state has failed to
make a required submission, EPA is
required to promulgate a FIP within two
years unless the state submits a SIP and
the Agency approves it within the two
year period. CAA §110(c)(1).

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, states need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of PM and other pollutants leading to
regional haze.

The Western Regional Air Partnership
(WRAP) RPO is a collaborative effort of
state governments, tribal governments,
and various federal agencies established
to initiate and coordinate activities
associated with the management of
regional haze, visibility and other air
quality issues in the western United
States. WRAP member state
governments include: Alaska, Arizona,
California, Colorado, Idaho, Montana,
New Mexico, North Dakota, Oregon,
South Dakota, Utah, Washington, and

4EPA’s regional haze regulations require
subsequent updates to the regional haze SIPs. 40
CFR 51.308(g)—(i).
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Wyoming. Tribal members include
Campo Band of Kumeyaay Indians,
Confederated Salish and Kootenai
Tribes, Cortina Indian Rancheria, Hopi
Tribe, Hualapai Nation of the Grand
Canyon, Native Village of Shungnak,
Nez Perce Tribe, Northern Cheyenne
Tribe, Pueblo of Acoma, Pueblo of San
Felipe, and Shoshone-Bannock Tribes of
Fort Hall.

D. Development of the Requirements for
40 CFR 51.309

EPA’s RHR provides two paths to
address regional haze. One is 40 CFR
51.308, requiring states to perform
individual point source BART
determinations and evaluate the need
for other control strategies. These
strategies must be shown to make
“reasonable progress” in improving
visibility in Class I areas inside the state
and in neighboring jurisdictions. The
other method for addressing regional
haze is through 40 CFR 51.309, and is
an option for nine states termed the
“Transport Region States”” which
include: Arizona, California, Colorado,
Idaho, Nevada, New Mexico, Oregon,
Utah, and Wyoming, and the 211 tribes
located within those states. By meeting
the requirements under 40 CFR 51.309,
states are making reasonable progress
toward the national goal of achieving
natural visibility conditions for the 16
Class I areas on the Colorado Plateau.

Section 309 requires participating
states to adopt regional haze strategies
that are based on recommendations
from the Grand Canyon Visibility
Transport Commission (GCVTC) for
protecting the 16 Class I areas on the
Colorado Plateau.® The EPA established
the GCVTC on November 13, 1991. The
purpose of the GCVTC was to assess
information about the adverse impacts
on visibility in and around the 16 Class
I areas on the Colorado Plateau and to
provide policy recommendations to EPA
to address such impacts. Section 169B
of the CAA called for the GCVTC to
evaluate visibility research, as well as
other available information, pertaining
to adverse impacts on visibility from
potential or projected growth in
emissions from sources located in the

5The Colorado Plateau is a high, semi-arid
tableland in southeast Utah, northern Arizona,
northwest New Mexico, and western Colorado. The
16 mandatory Class I areas are as follows: Grand
Canyon National Park, Mount Baldy Wilderness,
Petrified Forest National Park, Sycamore Canyon
Wilderness, Black Canyon of the Gunnison National
Park Wilderness, Flat Tops Wilderness, Maroon
Bells Wilderness, Mesa Verde National Park,
Weminuche Wilderness, West Elk Wilderness, San
Pedro Parks Wilderness, Arches National Park,
Bryce Canyon National Park, Canyonlands National
Park, Capital Reef National Park, and Zion National
Park.

region. The GCVTC determined that all
transport region states could potentially
impact the Class I areas on the Colorado
Plateau. The GCVTC submitted a report
to EPA in 1996 with its policy
recommendations for protecting
visibility for the Class I areas on the
Colorado Plateau. Provisions of the 1996
GCVTC report include: strategies for
addressing smoke emissions from
wildland fires and agricultural burning;
provisions to prevent pollution by
encouraging renewable energy
development; and provisions to manage
clean air corridors (CACs), mobile
sources, and wind-blown dust, among
other things. The EPA codified these
recommendations as part of the 1999
RHR. 64 FR 35714 (July 1, 1999).

EPA determined that the GCVTC
strategies would provide for reasonable
progress in mitigating regional haze if
supplemented by an annex containing
quantitative emission reduction
milestones and provisions for a trading
program or other alternative measure
(64 FR 35749 and 35756). Thus, the
1999 RHR required that western states
submit an annex to the GCVTC report
with quantitative milestones and
detailed guidelines for an alternative
program in order to establish the
GCVTC recommendations as an
alternative approach to fulfilling the
section 308 requirements for
compliance with the RHR. In September
2000, the WRAP, which is the successor
organization to the GCVTC, submitted
an annex to EPA. The annex contained
SO, emission reduction milestones and
the detailed provisions of a backstop
trading program to be implemented
automatically if voluntary measures
failed to achieve the SO, milestones.
EPA codified the annex on June 5, 2003
at 40 CFR 51.309(h). 68 FR 33764.

Five western states submitted
implementation plans under section 309
in 2003. EPA was challenged by the
Center for Energy and Economic
Development (CEED) on the validity of
the annex provisions. In CEED v. EPA,
the DC Circuit vacated EPA’s approval
of the WRAP annex (Center for Energy
and Economic Development v. EPA, No.
03-1222 (DC Cir. Feb. 18, 2005)). In
response to the court’s decision, EPA
vacated the annex requirements adopted
as 40 CFR 51.309(h), but left in place the
stationary source requirements in 40
CFR 51.309(d)(4). 71 FR 60612. The
requirements under 40 CFR 51.309(d)(4)
contain general requirements pertaining
to stationary sources and market
trading, and allow states to adopt
alternatives to the point source
application of BART.

III. Requirements for Regional Haze
SIPs Submitted Under 40 CFR 51.309

The following is a summary and basic
explanation of the regulations covered
under section 51.309 of the RHR. See 40
CFR 51.309 for a complete listing of the
regulations under which this SIP was
evaluated.

A. Projection of Visibility Improvement

For each of the 16 Class I areas
located on the Colorado Plateau, the SIP
must include a projection of the
improvement in visibility expressed in
deciviews. 40 CFR 51.309(d)(2). The
RHR establishes the deciview as the
principal metric or unit for expressing
visibility. See 70 FR 39104, 39118. This
visibility metric expresses uniform
changes in the degree of haze in terms
of common increments across the entire
range of visibility conditions, from
pristine to extremely hazy conditions.
Visibility expressed in deciviews is
determined by using air quality
measurements to estimate light
extinction and then transforming the
value of light extinction using a
logarithm function. The deciview is a
more useful measure for tracking
progress in improving visibility than
light extinction itself because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.®
States need to show the projected
visibility improvement for the best and
worst 20 percent days through the year
2018, based on the application of all
section 309 control strategies.

B. Clean Air Corridors (CACs)

Pursuant to 40 CFR 51.309(d)(3),
states must identify CACs. CACs are
geographic areas located within
transport region states that contribute to
the best visibility days (least impaired)
in the 16 Class I areas on the Colorado
Plateau. The CAC as described in the
1996 GCVTC report covers nearly all of
Nevada, large portions of Oregon, Idaho,
and Utah, and encompasses several
Indian nations. In order to meet the RHR
requirements for CACs, states must
adopt a comprehensive emissions
tracking program for all visibility
impairing pollutants within the CAC.
Based on the emissions tracking, states
must identify overall emissions growth
or specific areas of emissions growth in
and outside of the CAC that could be
significant enough to result in visibility
impairment at one or more of the 16
Class I areas. If there is visibility

6 The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999).
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impairment in the CAC, states must
conduct an analysis of the potential
impact in the 16 Class I areas and
determine if additional emission control
measures are needed and how these
measures would be implemented. States
must also indicate in their SIP if any
other CACs exist, and if others are
found, provide necessary measures to
protect against future degradation of
visibility in the 16 Class I areas.

C. Stationary Source Reductions

1. Sulfur Dioxide Emission Reductions

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address their visibility impacts.
Specifically, section 169A(b)(2)(A) of
the CAA requires states to revise their
SIPs to contain such measures as may be
necessary to make reasonable progress
towards the natural visibility goal,
including a requirement that certain
categories of existing major stationary
sources built between 1962 and 1977
procure, install, and operate BART as
determined by the state. Under the RHR,
states are directed to conduct BART
determinations for such “BART-
eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.

Rather than requiring source-specific
BART controls, states have the
flexibility under section 309 to adopt an
emissions trading program or other
alternative program as long as the
alternative provides greater reasonable
progress than would be achieved by the
application of BART pursuant to 40 CFR
51.309(e)(2). Under 40 CFR 51.309,
states can satisfy the section 308 SO»
BART requirements by adopting SO»
emission milestones and a backstop
trading program. 40 CFR 51.309(d)(4).
Under this approach, states must
establish declining SO, emission
milestones for each year of the program
through 2018. The milestones must be
consistent with the GCTVC’s goal of 50
to 70 percent reduction in SO»
emissions by 2040. If the milestones are
exceeded in any year, the backstop
trading program is triggered.

Pursuant to 40 CFR 51.309(d)(4)(ii)-
(iv), states must include requirements in
the SIP that allow states to determine
whether the milestone has been
exceeded. These requirements include
documentation of the baseline emission
calculation, monitoring, recordkeeping,
and reporting (MRR) of SO, emissions,
and provisions for conducting an annual
evaluation to determine whether the
milestone has been exceeded. SIPs must
also contain requirements for

implementing the backstop trading
program in the event that the milestone
is exceeded and the program is
trig%lered. 40 CFR 51.309(d)(4)(v).

The WRAP, in conjunction with EPA,
developed a model for a backstop
trading program. In order to ensure
consistency between states, states opting
to participate in the 309 program need
to adopt rules that are substantively
equivalent to the model rules for the
backstop trading program to meet the
requirements of 40 CFR 51.309(d)(4).
The trading program must also be
implemented no later than 15 months
after the end of the first year that the
milestone is exceeded, require that
sources hold allowances to cover their
emissions, and provide a framework,
including financial penalties, to ensure
that the 2018 milestone is met.

2. Provisions for Stationary Source
Emissions of Nitrogen Oxides and
Particulate Matter

Pursuant to 40 CFR 51.309(d)(4)(vii),
a section 309 SIP must contain any
necessary long term strategies and
BART requirements for PM and NOx.
Section 169A of the CAA directs states
to evaluate the use of retrofit controls at
certain larger, often uncontrolled, older
stationary sources in order to address
visibility impacts from these sources.
Specifically, section 169A(b)(2)(A) of
the CAA requires states to revise their
SIPs to contain such measures as may be
necessary to make reasonable progress
towards the natural visibility goal,
including a requirement that certain
categories of existing major stationary
sources” built between 1962 and 1977
procure, install, and operate the ‘“Best
Available Retrofit Technology” as
determined by the state.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. 70 FR 39104. In
making a BART determination for a
fossil fuel-fired electric generating plant
with a total generating capacity in
excess of 750 megawatts (MW), a state
must use the approach set forth in the
BART Guidelines. A state is encouraged,
but not required, to follow the BART
Guidelines in making BART
determinations for other types of

7 The set of “major stationary sources” potentially
subject-to-BART is listed in CAA section
169A(g)(7).

sources. Regardless of source size or
type, a state must meet the requirements
of the CAA and our regulations for
selection of BART, and the state’s BART
analysis and determination must be
reasonable in light of the overarching
purpose of the regional haze program.

The process of establishing BART
emission limitations can be logically
broken down into three steps: first,
states identify those sources which meet
the definition of “BART-eligible source”
set forth in 40 CFR 51.301 8; second,
states determine which of such sources
“emits any air pollutant which may
reasonably be anticipated to cause or
contribute to any impairment of
visibility in any such area’ (a source
which fits this description is “subject-
to-BART”’); and third, for each source
subject-to-BART, states then identify the
best available type and level of control
for reducing emissions.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO,, NOx, and PM. EPA
has stated that states should use their
best judgment in determining whether
VOC or NH; compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would
not be expected to cause or contribute
to visibility impairment in any Class I
area. The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. Any exemption threshold set
by the state should not be higher than
0.5 deciview. 40 CFR part 51, appendix
Y, section IIL.A.1.

In their SIPs, states must identify the
sources that are subject-to-BART and
document their BART control
determination analyses for such sources.
In making their BART determinations,
section 169A(g)(2) of the CAA requires
that states consider the following factors

8 BART-eligible sources are those sources that
have the potential to emit 250 tons or more of a
visibility-impairing air pollutant, were not in
operation prior to August 7, 1962, but were in
existence on August 7, 1977, and whose operations
fall within one or more of 26 specifically listed
source categories. 40 CFR 51.301.
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when evaluating potential control
technologies: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology.

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject-to-BART. Once a state
has made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP. CAA section 169(g)(4)
and 40 CFR 51.308(e)(1)(iv). In addition
to what is required by the RHR, general
SIP requirements mandate that the SIP
must also include all regulatory
requirements related to MRR for the
BART controls on the source. See CAA
section 110(a). As noted above, the RHR
allows states to implement an
alternative program in lieu of BART so
long as the alternative program can be
demonstrated to achieve greater
reasonable progress toward the national
visibility goal than would BART.

D. Mobile Sources

Under 40 CFR 51.309(d)(5), states
must provide inventories of on-road and
non-road mobile source emissions of
VOCs, NOx, SO,, PM- 5, EC, and OC for
the years 2003, 2008, 2013, and 2018.
The inventories must show a
continuous decline in total mobile
source emissions of each of the above
pollutants. If the inventories show a
continuous decline in total mobile
source emissions of each of these
pollutants over the period 2003-2018, a
state is not required to take further
action in their SIP. If the inventories do
not show a continuous decline in
mobile source emissions of one or more
of these pollutants over the period
2003-2018, a state must submit a SIP
that contains measures that will achieve
a continuous decline.

The SIP must also contain any long-
term strategies necessary to reduce
emissions of SO, from non-road mobile
sources, consistent with the goal of
reasonable progress. In assessing the
need for such long-term strategies, the
state may consider emissions reductions
achieved or anticipated from any new
federal standards for sulfur in non-road
diesel fuel. Section 309 SIPs must
provide an update on any additional
mobile source strategies implemented
within the state related to the GCVTC

1996 recommendations on mobile
sources.

E. Programs Related to Fire

Pursuant to 40 CFR 51.309(d)(6), SIPs
must contain requirements for programs
related to fire. The SIP must show that
the state’s smoke management program,
and all federal or private programs for
prescribed fire in the state, have a
mechanism in place for evaluating and
addressing the degree of visibility
impairment from smoke in their
planning and application of burning.
The state must also ensure that its
prescribed fire smoke management
programs have at least the following
seven elements: (1) Actions to minimize
emissions; (2) evaluation of smoke
dispersion; (3) alternatives to fire; (4)
public notification; (5) air quality
monitoring; (6) surveillance and
enforcement; and (7) program
evaluation. The state must be able to
track statewide emissions of VOC, NOx,
EC, OC, and PM, s emissions from
prescribed burning in its state.

Other requirements states must meet
in their 309 plan related to fire include
the adoption of a statewide process for
gathering post-burn activity information
to support emissions inventory and
tracking systems. States must identify
existing administrative barriers to the
use of non-burning alternatives and
adopt a process for continuing to
identify and remove administrative
barriers where feasible. The SIP must
include an enhanced smoke
management program that considers
visibility effects in addition to health
objectives and is based on the criteria of
efficiency, economics, law, emission
reduction opportunities, land
management objectives, and reduction
of visibility impairment. Finally, a state
must establish annual emission goals to
minimize emission increases from fire.

F. Paved and Unpaved Road Dust

Under 40 CFR 51.309(d)(7), states
must submit a SIP that assesses the
impact of dust emissions on regional
haze in the 16 Class I areas on the
Colorado Plateau and to include a
projection of visibility conditions
through 2018 for the least and most
impaired days. If dust emissions are
determined to be a significant
contributor to visibility impairment, the
state must include emissions
management strategies in the SIP to
address their impact.

G. Pollution Prevention

The requirements under the RHR for
pollution prevention only require the
state to provide an assessment of the
energy programs as outlined in 40 CFR

51.309(d)(8) and does not require a state
to adopt any specific energy-related
strategies or regulations for regional
haze. In order to meet the requirements
related to pollution prevention, the
state’s plan must include an initial
summary of all pollution prevention
programs currently in place, an
inventory of all renewable energy
generation capacity and production in
use or planned as of the year 2002, the
total energy generation capacity and
production for the state, and the percent
of the total that is renewable energy.

The state’s plan must include a
discussion of programs that provide
incentives for efforts that go beyond
compliance and/or achieve early
compliance with air-pollution related
requirements and programs to preserve
and expand energy conservation efforts.
The state must identify specific areas
where renewable energy has the
potential to supply power where it is
now lacking and where renewable
energy is most cost-effective. The state
must include projections of the short
and long-term emissions reductions,
visibility improvements, cost savings,
and secondary benefits associated with
renewable energy goals, energy
efficiency, and pollution prevention
activities. The state must also provide
its anticipated contribution toward the
GCVTC renewable energy goals for 2005
and 2015. The GCVTC goals are that
renewable energy will comprise 10
percent of the regional power needs by
2005 and 20 percent by 2015.

H. Additional Recommendations

Section 309 requires states to
determine if any of the other
recommendations not codified by EPA
as part of 40 CFR 51.309, should be
implemented in their SIP. 40 CFR
51.309(d)(9). States are not required to
adopt any additional control measures
unless the state determines they are
appropriate and can be practicably
included as enforceable m